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i’n the FirTIETIl TtEAR OF Cil'^UKUii HI. 


at ^Iiich time, if the crew of the [jfirhiis hail been at- 
remling to tlie fliip’s Oouiie, they could ealily have 
parted either a-hcad or a-llerii of the Rujutitwh ; but that 
the crew of the Larlins did not perceive their fignals. 
Jt was proved, however, that the had three 

men on the look-out during that tjme ; hut the dark- 
nefs of the night, and ha'/inefs, prevented their fee¬ 
ing the Sufunmtb ; and the witid prcvefteil their 
hearing the voices of her •crow, until before tlie 
collillon, wlicn a failor on board the Lr.rkifis exclaimed 
that tJiere was a fiiip clofc under her Iwws, 'J'he crew 
of tlic- /.t 7 r/v/*i|^winncaiatcly did every thing tliat tlioy 
could to divert her courfc, hut ihe di(l;uicehct>\’cen the 
fliips at this time not c-scccding 2 oo yurth, they could 
not U) cliangc licr courfc as to keep her altogether clear 
of the but their i ffbrts dimiiuihcd the injury, 

by caufing tlie Larlins to come down obliquely, liulead 
of direfliy on her. - It appeared tliat two days after the 
acciilonf, tlic captain of the\\1 k> was an of- 
Jicei* great cxpeiionce, did receive orders from the 
captain of tlie sllcrrur^ to leadtlu* llekt, 

S/r/>Zvjf/Serjt., for tlio Plainiilb, upon thofefacls con¬ 
tended that the crew of the Larlins had ))cvn inattentive 
to tiieir duty, ajul that t.'ulr negligence was the caiifc of 
the accident. Remarks were a!fo made on tb.e dale of 


the orders for the Larlim to t-ike the lead. Y^wSerjl., 
for the Defendant, on the oilier hand, relied on tlie cir- 
cumrtance of his having been arbing in purfuance to or¬ 
ders of a fuperior authority in Ihaping his courfe lu he 
liad done : thntllie Plaintill'liad been guilty of negligence 
in not difplaying lights in a /ignal lantliorn, and in lying-to 
3n the niidll of a numerous convoy, a fnuiition in wliicli 
ho ought not to have (fllkblod himfelf from cfcapiiig 
fuch accidents as may unavoidably occur in a crouded 
fleet; much lefs ought he to have placed his \eircl ex- 
u£Hy athwart their courftN I'he jury, however, fc'iinj 
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I 

a verdict for the PhiintifF, fubj<<T to a rofei'ciice /s t® ^ 
tlie amount of thcdania^c luiLiined. 


Letts now moved to fet afide the verdict, and to have 
a new trial. 'I'lie utmoll that waa contended at trial for 
the I^Jainl’ilia, lie Uid, was, that the captain of the Sn- 
fantinf} was not I'i^hly Manieahl(j in lying-to ; but it is 
neceiliirv* th.U ilioidd have been fomc pofitlvc mif- 

feaCanet' on the part of tlie Defendant to entitle the 
IMaintifi' to recover in this aclion, 1 le mentioned the 
cafe of />V;//ar V. /'//A o, /j. R ^79^, wliich mms an ac¬ 
tion brought .igahilt the Dc fond .1 owniers of thu 
brig AtloSy for not deh vei ing goods entruileil to tliem to 
be carried on freight on boaid that vellel, wlicvoin a 
fpcci.il verdicl \va> iouiul, tliat wliilft the lliip was pro¬ 
ceeding on her voyage, ilie Ihip ami goods were funk ii^ 
the fca, and ■w'hoHy Iwll to the PlaiiiliiTs, which (inking 
ami lof> wao ociMli«)ned by the Atlas and a certain other 
Ihip cnllod the Patnot ninnitig foul of eacli other up« 
the high feas, no blame being imputable to either c 
the faid flilps’ companies. 'The caul'o, hy tlie dirc(fli<ji. 
of the Court of King’s Bcncli, then went down to an* 
other trial, in order to have it fpccially found ■whethei 
the lofs were occafioned by a peril of tlio fea or not 
'i'he PlaintilTs praying the direiflion of the Chief Juflice, 
Lord Kcii\'0f!j whether, in Jaw, thefe facts amounted to 
:i peril of the fca \ and his Iiordilnp declaring his inlei 
lion to leave it to the jury as a queltion of fa^, whethei 
thefe circumltancos were a peril of the fca or not, the 
Plaintiiy fubmltted to be nonfuiled, and the cafe wuc 
never ultimately determined, and it is cited only for the 
r.ike of the general doiMrine, tli.it tliere inuit be fome- 
diing blameable on llie (idc of^hc Dcfemlaiit, in order 
to enable the Plaintilf to recover. But even jf the De* 
fcndariL were blameablo here, yet if there wore blame 
in both parties, and tlic mis^fcafaiice of both concurs to 

produce 
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■protiuccthc mift’Mof, then it follows as a confeqiicnce 
of l.i\v that the one can recover ho tlainaj^es againft the 
other, innl there ought to he a new trial upon tiiat 
grouiul, bocaiife tlie adioii cannot he fiillainud, 

jMaksiiui.uC. J. I fliouUl havono ohjedion to this 
caufc beij)g tried again, if I tliought any new light 
could be thrown upon it; and had I been on the jury I 
ihould have made fucli allovfances for the darknefs of 
the night, that 1 Ihould have found for the Defendant, 
attributing the caufe toonere accident, and a dark foggy 
night. Then- was fomc contradidion between tlie wit- 
^neil'es as to the dillancc at which the thip^j hrit dlfco- 
vered each other and h.iiJed. Ir was attempted to hifi- 
, nuatethat the Deferalaius tried to delude the Plalntifi's 
■ by concealing tht; name of the'r f/i’p ■, but this inlinu- 
Ution was afterwards t’ompletely done away. Two maf- 
ters of the Trimly who were prefent during the 

'-rial, thought that the ^ufamuih did wrong in Iving-to ; 

>ut they thought that the Lariins iTiA not tlo quite right 
• ingoing feven knots an hour in the middle of a con\oy. 
Ill a thick loggy niglit; In-caufo her going fv> fail might 
he tlie very reafoii why her crew could not prevent tlie 
accident; ii Ihe had been going flower they might have 
been able to wear ihip in tinic. 'They tlicrefore thought 
botli parties were in lomc meafuro blanieablo. 

lira' rn J. hifcKt^ vi'iptibUc.'r^ ut fit finis 

liAWiiKNcnJ. In this cafe it is evident,-from the 
opinion of the gentlemen of the Tiini/y Hcnfcj tliat tli« 
captain of the Larkins was ading very imprudently in 
running at this rate thr^gh the fleet; and we do not 
know but that the Sufannnh might have had very good 

xeafons for lying-to. • 

Rule, rsfufed. 
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Wi-DB r. Brookh. 


The Plaintiff* 
anti Defendiiiit 
being taken pri- 
foncrs in Poriu-- 
gjl. jointly foil- 
cited and obtain¬ 
ed the libenitioH 
of themfclTcsand 
the ranfom of the 
Dfcfcntl.im's (hip, 
contrary to45G’.3. 
A'. ;?3i. to effccfl 
which the PJain- 
tifflent money to 
the Defendant, 
who afterwards 
gave him a bill 
for the amount* 
Held that tite 
Plaintiff could 
not reegver on 
the bill. 


^HIS was an nclion upon a bill of exchange fur 300© 
dollars, payable to the Defendant's order, by whom 
it was drawn upon Pavfons^ and indorfed to the PlaintilF, 
and wlucll Parjins had refufed to accept. This cauft 
was tried at Guildhall^ at Ihe fittings after lall Hilary 
term, before Mansjidd C. J., upon the admiffions of th» 
parties, which were in fubllarittc, tliat in yiprtl 1809, 
Marfhal Souhy Duke of Dalwatiay entered Oporto^ and 
made prifoners of all tlie refident among whom 

were the PlaintitF, a inorehunt, and the lAfcndant, maf- 
tcr of the ihip LiU/e Alary^ together with his veflel. 
A petition was prefented to Soidty in which the peti¬ 
tioners on behalf of iJiemfelvcs anrl their unfortunate 
countrymen, being few in number, andthofc few always 
employed in tlie mercliant fervicc, and not carrying arms 
againll thcF.mpcror of or his allies, folicltcd their 

liberty 5 Rating, that they had one vcllel there in balLiR, 
which would be fullieicnt to take them all to their coun¬ 
try. And that they couhl not doubt but tluit on theiv 
return to their loiuury, the Jujgli/h government would 
leiroronn equal number of prifoners of the fame rank to 
France. An iiiRrument was aUb drawn up between 
Soult and the other parties thereto, which R-t forth tliat 
the Kfn^iyh captains, prifoners of war, and wliofe fliips. 
a!ul cargoes vven'e ;il that moment in the river Donroy 
couiifcatcd by the laws of war, luuing been informed 
that the hucniion of his Grace tlie Duke of Dalmatia^ 
governor-general of Periugaly was to render the com¬ 
merce of Portugal as free, and on the fame footing, ai 
it had been before his entry wnth tlie French army, had 
^oflered to his Grace the Duke to re-purchafe their fliips 
and cargoes ou the following term?: All the fliips, on 

J3 an 
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an\verag(*, 3000 dollars each ; the pipe of wine at ig»6 
dollars ; and the quintal of corn At 2 dollars and a lialf ; 
and the bale of cotton at 60 dollars j with the condition 
that his Grace would permit that Captain 7 j>Wr, of the 
■Little Mary^ might return hlinfclf to liugland^ without 
delay, with his crew and paflengers^ for the puvpofe of 
negotiating wdth the company at Lluyd^^^ the owners of 
thelln'ps and cargoes, or any other fpeculator?, to remits 
in Spanijli dollars, the ncccfl'ary funtls for the payment for 
all lifiglijh as well as other prizes that niight aiifwcr 
ihcir intcrcld : and tha^t the EfigUjh captains who fliould 
remain in Portugal might continue in charge of their 
own refpedive VLilols until an anfwer fliould be returned 
Irom EfiglauL And hi:) Grace tiic Guke promifed to 
tlie Defendant, or to any one die concerned in this 
tranfaftion, permilhon to return to Oporto^ or any other 
port in Portugal in his poileirion, with cargoes of hoots, 
fhocs, provifions, and other ilorcs, for llieir own bene¬ 
fit ; and to trade with the army as well as with il>.c in- 
liabitants of Portugal, And the J^efendant and tlie rclt 
of the paflbngcrs tliereby obliged Lliemklvcs lo be re- 
fponfible, that tlie fame number of pril’oiiors as them- 
fdves, with the crew, lluniKl be conveyed to iniuce in 
exchange. Both thefe inilruiiients Wlvu iigned, as well 
by the PlaintilF ami Dcfentlant, as by fevcral other Ihl- 
hjl.) lubjecls. In order to carrv into dtcQ the arrange¬ 
ment contemplated by the two >ailriHnent» above iLited^ 
the Plaintitf lent to the Defendant tlic funi of '>000 
S/if/zj/Zf dollars, being 15,000 Franesy fur which the re¬ 
ceipt hereinafter mentioned was given, 'I'hc PlaiiUliT 
accompanied the Defendant to Frtmh coinmi/Tioncrs 
of prizes at Oportoy for the purpofe ot paying the price 
agreed on for the Littl\ Moryy but were referred by tluit 
board to x\\q French paymafter of the forces, Accoid- 
iiigly, the Dcfond.ant, with the knowledge of the Plain¬ 
tiff^ but without his attendance^ proceeded to DeCarcely 
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CASES) !N TRINITY TERM 

tlic Fyrtich paymaftcr, and paid him the faid fum of 
3000 dollars, ami too!^ of him a receipt, whereby he, 
the *underfigned paymafler provifional of the army of 
Portugal^ acknowledged to have received of Mr. Brooke^ 
an Engiyb captain, conformably to the letter of the pre- 
fldent of the commiflion of prizes, the fum of fifteen 
thoufand Francs for the ranfoni which he had made of his 
fliip iiametfthc Little Mary, taken in the river of Douroj, 
whereof that fliould be his* acquittance. (Signed) De 
Cared. The Little Mary was in confcquence liberated, 
and failed, under the command of the Defendant, with 
the Plaintiff on board, to whom the Defendant, on the 
homeward paflage gave, as fecuniy for the money he 
had lent, the bill upon which this adlioii was brought ; 
which bill was duly prefented for acceptance, and re- 
fufed j and due notice of the diflionor was given to the 
Defendant. The defence fet up was, that tJie money 
was lent for an illegal purpofc, the ranfom of the 
Little Mary. Upon thefe fa£ls the jury found a ver- 
dief for the riaintifl'; the Chief Juftice referving the 
point of law'. 


Shepherd Sorjt., in Enjler term, having accordingly 
obi allied a rule niji to fet afide the verdic't and enter a non- 
fult, on the autliority of Clngasx, Penaluna^ 4T. R. 466.^ 

and Sifllivari v. (Ireavesy i Marfi. Infur. 49. ; though he 
admitted the latter cafe fomewhat militated with Tennant 
\\ Ellioty I Bof. Itff PtdL 3. 

Vaughany and Onjlonvy Serjts- on a fubfequent 
day in this term fhewed caiife. The fuppofed illegality 
of this contract muft be proved either by feme exprefs 
legiflative prohibition, or by tlie authority of decided 
cafes, or by fbmc known principle of law. The fiat. 
45 Geo. 3. c. 72. (which repeals the former ftatute rela¬ 
tive to tlic fame fubjedt, 43 Qeo. 3. r. 160-) re-enadls in 

tlic 
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the 16th feftion, tliat it fhall not be lawful for any of Ms 
majefty’s fubje^ls to ranfom, or*to enter into any con¬ 
trail or agreement for ranfoming, any fliip or vcffel bc- 
longing to any of liis mnjefty’s fubjeils, or any mer¬ 
chandize or goods on board the fame, which lhall 
c^iptured by the fubje£lvS of any (late at war with his 
majelty, or by any perfons committing hoflilltics againfl 
his niajcfty's fubjeits, unlcfs in the cafe of extreme ne. 
ccfhty, to be allowed by the’Court of Admiralty, And 
by the 17th feilion, all contrails and agreements which 
fhall be entered into,*and all bills, notes, and other fc- 
curities, which {hall be given by any pcilbn or perfon^ 
for ranfom of anv fliip or vefl'el, or of any merchandize 
or goods on board the fame, ctmtrary to that atft, fliali be 
abfolutely null and void in law, and of no ofi’ect what¬ 
ever. Ami by the eighteenth fciTtion, if any porfoji flialJ, 
contrary to that ail, ranfom, or enter into any contract 
or agreement for ranfoming, any fuch fliip or vciTel, or 
any merchandize or goods on board the fame, every per- 
fon fo offending (lull, for every fuch offence, forfeit the 
fum of 500/. 'rh.ey contended that although this (latute 
renders the contrail for the ranfoming illegal, and all 
Iccuiitlcs for it loid, yet it does not avoid any except 
the principal contradi, but acceffary ami auxiliary con- 
tru'fts may neverthelefs be good, notwitliflanding tlia"' 
It is quite clear that this bill of exchange was not 
the conlracl of ranfom itfelf, nor is it nn agveenioiit foi 
the ranfom, which are the only contvacls vacated by the 
ftatute. If the Court hold that it is, they inuit alfo hold 
that the Plaintiff Iras fubjcdled lumfelf by this bill of ex** 
change to the penalty of 500/. given by the i8th fedlIon> 
which would bo monllrous. The ftatute 16 Car. 2. r.7. 
/I 3. vacates all fccurifics gi\ en, and all agreements for 
the payment of money exceeding 100/. w'un ;.t play, but 
the Courts never held that contradls for the repayniJMit. 
of money lent for purpofes of play wore Pu reby ren¬ 
dered illegal i and even after aijoUicr ilatute 9 



1810. 

Webb 


V. 

BaooKK* 



€0 


1810. 


WenB 

V. 

Bhooke* 


CASE^ IN TRINITY TERM 

c. hiul been cnacled for the expref^J purpoie of (le- 

clurlngvoiil all fecuriticsi given for the rep.iyinfiit of money 
knojvingly lent to game witli, tlie Court, In Barjeau v, 
IValmJlcy^ 2 Str, held, that u dul not vacate the 

contra6t of lending at the time and place of play for the 
purpofe of gaming. Alcijilroch v. Hally 2 
ThePlaIntifl', upon requcfl, paid for the Defendant a funt 
exceeding 4.0/., which the latter had loll in a bet on a 
horfe-race, and was alIo\\eil ;.o recover it. 4 Burr. 2069. 
luiri'fiey v. Rrynoas and Richardfin [b). 'I'he IMaintilf paid 
money for din'orences upon a llock^obbing contradl, con- 
trary to tlie flat. 7 G. 2. c. 8. A moiety of the money 
was paid for the ufc of Richanljohy ^vlio was partner in 
the coutradf, and the Defendants had Lt *h given bond 
for the re-payment. Upon donuirrer, Lord Ma>H~ 
JlchlQ.l* was clear that thefe facts being pleaded were 
no defence to an a^lioa on the bond, and tire tlireo otlier 
Judges concurred that It was a good bond. '[_La‘:vrLU< c J. 
oblervcd that the dilliiiclion there taken between m dun: 


in fe and malum prohibitum had been very often doabt/d. j 
Pctrlcy Blwiitor cf KiCbL'y v. Hunnavy 3 T. R. 418. 'I'Le 
Plaintifls had paid a bill ol exdiange draun bv llie tel- 
tutor, lii favor ot IKiirSy a llockbroker, on the Defend¬ 
ant, and accepted by Inm, but diflionored when due; 
and they now declared for money paid for tlio Defend- 
anfb ufe : the defence was, that as part of the i*mn 
claimed, iJie bill was givcji to rcimburfo Por/is for fo 
much money paid by him to divers perlons for the dif¬ 
ferences of fomc flock-jobhing tranfadiuJis, in whicl) the 
tcflaLor, and the Dclendant, and another, had been part¬ 
ners, and had experienced a lofs. The Court, with the 
exception of Ld. Kt npn C. J., held that the Plaintiirwus 


# 

(./) See Clayton v. /)/7/v, but it appears in j T. 7 ?. 419. 
A^ich. term v'>I, 4 , notjy that upon examining the 

Burrcoi entitles this cafe, record, that other was found to 
faikney v, Reymuf anduii^tksf: be Rkka^rJjhm 


entitled 
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entitled to recover; and he had judgment accordingly^ 
In this cafe the authority of Faickney v. Rtynous Avas 
confirmcil \ and Groft J. particularly obien'od, lhaf the 
aclion was not founded on a prnmife arifing by implica¬ 
tion of law out of the illegal tranfaclion, hut on an ex- « 
profs one made fiibfequont, and ;\vhich the Defendant 
was under no neceflity of making (rt). llore was an ex* 
prefs fubfequent promife. [^?JafnfieldC*§. Suppofc 
die Plaintifl'j inllcad of lemlmg the money to the Defend¬ 
ant, hiul, with Ills own liand, paid it ioDe would 

anexprefs fubfequent, prnmife to repay avail him ?] h' 
would liavc made no din'ercnco: /’or/'i paid the dillcT- 
rnccs hir , yet he la-covered ag vinO Kcthu-, Sup- 

poft? another had lent money u> the IMaimirf in order that 
Ju: might lend it to the Defeiuiant for this I'anfom : would 
that coiitraft liavo bec-n veld ? Where ir. the illegality 
to (top ? Sit'irs V. Lnjhity-i 6T.R.6\,y where it v/as 
lield a good defence to a bill ijf excliange, accepted hy 
the Defendant, that it w^as originally created to pay the 
very ililFcrencos on a llock-jobbir-g contract, is not a cafe 
adverfe to the PlaimilF’, for tlicro ti:c drawer, who was 
f^aiticcps crinuiiis with tlie Defendant, could not trausfev 
10 Ins Indorfeo any move va'id title to the contents of tlie 
hill dian ho himfelf liad; ofpccially as the iiuiorfee had 
notice of the whole tranfaclion: and i-*ord Kenycn there 
admitted tlie authoritv of Failtiix v, Rt\}i^usy and P<ine 
V. lintmoy. Here the Plaintiff does that wliieh l.ord 
Ki'ny(,n there exprcfsly fays might bo tlonc acconling to 
the authority of thofe cafes, Havdcch v, RccLivood^ 8 7 *. 
J?. 2o8. does not govern this cafe. There it was held 
that the Plaintiff could not recover from the underwriters 
for the lofs of a fhip, which Ihip, though it Lad been 
captured, the Plaintiff then had fafe in his own poifef* 
fion, having re-purchafed it under an illegal condemna¬ 
tion, W'hich in effe^l was a ranfom, an illegal paymv'ntj 
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V, 
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which the Court could not permit him to charge on thd 
underwriter, as monejfc paiU for his ufc, when it was 
mack: without his confent, and the total lofs was at an cud 
by tlie re-pollbirioii of the ihip (<7). In Waymcll v. Reedy 
, 5the Plaintiff was party to tlie original 
illegal fuiuggling tranfaftion : it was not like this, a dlf* 
tiii' l auxiliary contract. The Plaintiff had nothing to 
do with thoi-applicntion of this money, though he know 
of the purpofc to which it was to be applied. \Jtieath J. 
lie pcrfonally went to the commiHioners of prizes to foe 
to the duo application of it, for the purpofc of ranfonu] 
The Court cannot decide againil the Plaintift's claim 
without going the full length of fiyhig that no money 
lent can be recovered back, if ihe lender previoufly knew 
that it was to be applied to any prohibited purpofc * 
wdiich IS contrary Ui Alnuhvook v. Hally and to Mitchel 
V. Coi khurncy 2//. i^/. 379., where jByrt’C. J. exprefsiy 
fays that the caies of Petrie v. Hannay^ and Faikucy v* 
Rtymiis were one ll?p fhort of die illegal traiifacHon^ 
a^wrencel, FyeCA. did not there fay he meant 
to conllrm thofe cafes, but that Mitchel v. Cochbunie did 


not come within the cxxeplion, even if they could be 
fupported, which he evidently doubted, as did Lord 
Flihn C. J. in AuLrt v. Mazey 2 Bof, PulL 372. ; and 
I^oi'il J.cu^hrorou^h Cli., in Fx parte Mathery 3 Vef, 373. ; 
and Lord Kcuyotty in Steers v- Lnjhleyy only fays, being 
preffed with thoie cafes which he donbted, ** il the circum- 
iVanecs w'cre fo ami fo, thofe cafes might be applicable, but 
here they are not.” Suppofc you hire ahorfe, and tell die 
owner it is for the purpofc of robbing on the highway, can 
he recover for the ufe of it ? In i Bof. 340., Lloyd v. John-* 
fotfy it was held no anfwer to an action for walhing a 
w'oman’b clothes, that flic was kiwwn to ufc them for 
frequenting public places for purpofes of proftitution. 
the a£i: agaiuft ranfoming was paffed for purpofes of 


(rtj Sec Parfons v. Salty ante, vel. «• p. 3^3. 

public 
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public policy to induce our failors to defend vefl’cls to the 
laft } but there is nothing immoral in ranfoming: it is not 
like the cafe of 4 horfe lent to rob on the highway, • 


/ 


i8so« 

V/ebb 


V, 

Brooke, 


Shepherd^ who was prepared to fupport his rule, was 
{topped by the Court* 


Mansi iei.u C. J. Certainly there ib a msnifeft dlf^ 
tinitioji between the cafes •of Faihiey v. RvynoiiSi and 
Pvtrie V. Jlanttays and the other cafes, in which a man 
having a debt of honor borrows money to pay it, and 
between thofe cafes wdiere the PlaintifF previoufly ad’* 
vances the money for eil’e^Sluating an illegal tranfailion, 
orcaufing it to be done- I did not before know that the 
firil clafs of cafes hud been fliaken : but they arc very 
dirt'erent from this cafe. For here I know not liow to 
diiUnguilli the PlaintifF from the Defendant; tlie per- 
fons being all in the fame fitu.ition, arc all equally to be 
benefited by this tranfaflion \ all equally I'oiicitous to 
procure it; (for they w’ere all to come home by the 
Litt/e Mary ;) and it is agivetl that the Plaintifl' Is to ad¬ 
vance this money- 'Phe PlaintifF and Defendant go to¬ 
gether to the FrefU'h rommilTloners of prizes, who refer 
them to the payrnader; the Defendant goes alone 
tliither, and tnilling to the honor of his owner, and 
hoping that the OM iier couhl recover it, as ho attempted, 
againil tlic underwriters, pays this money. How docs 
this differ fiom a partnorfhlp in a fmuggling tranfatT;jon, 
where one advances more than his {hare of the money ? 
And how can we dillinguilh the Plaintifl'and Defendant ? 
The Plaintiff is as much the ranfomer as the Defendant, 
and the Defendant as the Plaintiff; and it would be fin-p 
gular, where two are» equally intercfled in wifliing and 
effedUng a ranfom, if, becaiife it happens that one ad¬ 
vances the money, and takes the bill of the other for tlie 
re-payment, that fliall be good j while if the bill \xcTe 

givea 
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j^Iven to the captor only, it would be void $ therefore, 
without at all goings into the coniuleration of Faikney v. 
ReyicuSi ihc other cafes, it feems Inipofliblc to fay 
that tltc ranfom is not as much tlie deed of the riainliff 
as of the Defendant. 

Rule abfolutc to enter a nonfuit. 





'uns 2 


6 . 


Lawrence Hedger. 


Watdimcn and 
bcadlts have au¬ 
thority at com- 
mdTTlaw to an eft 
and detain in pri- 
fon for examina¬ 
tion, perfons 
walking in the 
ftreels at night, 
whom there it 
reafonablc 
ground to fufped 
of felony, al¬ 
though there is 
■no proof of a 
felony having 
been committed* 


j^ESTSexjt. moved to fet afidc the verdit^ which 
ALtNsJield C. J. had direfted, upon the trial of this 
caufe at GmldhuUy at the fittings after LuT linjler term. 
It WMS anaftionof ircfpafs and falfc imprifonrtient; and 
the cafe was, that the Plaintiff pafling througli the 
ftrccts of the city of London^ in the ward of C4npplegatc^ 
with a bundle in his hand, about the hour of ten o’clock 


at night, was ftopped by a watchman, who took him to 
the watch-houfe, wlicro the Defendant, a beadle, was 
in attendance, who afkcd him what he had in his bundle, 
and wlio gave it him ? He replied to both queflions, 
he did not know, but was carrying it to his fifter in 
St. George\i Fields ; and referred him to a houfe there, 
at Mdiich he might enquire for proof of his veracity. 
The beadle did not fend thither to enquire, but font 
the Plaintiff to the Poultry Compter^ not charging the 
gaoler with the prifoner in the Defendant’s own name, 
but in the name of Stevens^ wlio was the conftablc of 
the night, but who was not, as he ought to have been, 
in attendance at the w'atch-houfe when the Plaintiff w-as 
brought thither; and the Plaintiff was, the next morn¬ 
ing, carried before the fitting aldocnvan, and difehurged- 
Coiiflablcs arc chofon in tlie rcfpeclive wards bv the in- 
habitants, by cuftom, not under the authority of an 
of parliiinumt; a greater number is chofen in one 

war^ 
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ward than in another. In Crjppkgate there are eight 
conftables. In every ward there is a beadle, not chofen 
by the inhabitants, but appointed by the aldermen \ the 
fame perfon is ufually chofen and fworn in conllable 
alfo, as tlie Defendant was. An act pafled lo Geo, y 
for regulating the police of Lomlguy gives a power to 
apprehend malefaflors and fufpc£lcd perfons, and directs 
that a certain number of conftablcs lliall atft?nd at the 
watch-houfe every night according to a rota therein re¬ 
ferred to, which is not fixed by law, or appointed by 
the aldermen, but by die inhabitants. The aft direfts 
that watchmen apprehending perfons fliall carry them 
to the conflablc of the night, who fliall carry them be¬ 
fore .1 ningiftratc. This action was brought againft the 
Defendant for this detention and iniprifonmcnt; and it 
was contended that the power being given to the confta- 
ble of the night only, the beadle had no authority to de¬ 
tain and irnprifon him. Qn the other hand, it was 
urged, that the defendant was fuflicicntly a condablefor 
tlio pc’iformance of tins duty; and Mausfuhl Q, J, was 
of opinion tiuit, W'ithout the aid of this aft, any watch¬ 
man iiijght detain the Plaimiff, and carry him to a con- 
liable; and that it would be the coiiilable’s duty tofccure 
liiin wlu.'ii f'j apprehended. 



l8io. 



Lawrbmcb 


Hedged* 


Hi. ' eii J. It wouhi be extremely mifehievous if it 
were not fo. At every GUI BuiUy fcfllons numbers of 
perfons are convicied in coiifuiuoncc ot their being {top¬ 
ped by watchmen while they arc carrying bundles in 
this way. 

Lawrence J. A woman walking up and down the 
flreets to pick up m(ji», a night-walker, may be appre¬ 
hended : ,yet her’s is a much lefs offence than is here 
fufpefted. In 2 Buv»\ f64. Rex V. Bootie^ is an indift;- 

ment 







Lawrence 


V. 


CASE^ IN TRINITY TERM 

nicnt againft a conftablc lor fufFcring a ftreet-wall/cr, 
taken up by a watclim.'^n, to efcape, 

Cma^ibke J. The cafe of v. PajWj 359. 

was an arrcfl even in the day time, which was much 
ftrongcr: but in the niglit, when the town is to be 
ufleep, and it is the* efpecial duty of thefc watchmen, 
and otlier^olTicors, to guard againft malefa^lors, it is 
highly ncceflltry tluit they fliould have fuch a power of 
detention. And, in this cafe, what do you talk of 
gvouiidlcfs fufpicion ? There was abundant ground of 
fufpicion here. We fliould be vety forry if the law were 
otherwilc. 

Rule refufed. 



^ufje%6, Gairdnek and Another Senhoush, 


Upon a policy '"PHIS was an aftion upon a policy of infurance on a 


from London to 
^Trlmdad or the 
Spunijh Main^ 
with leave to call 
at all or any of 
Wej}India iflancls 
or tcttlcnients, 
and with liberty 
to touch and ftay 


voyage at and from London to Trinidad^ and any 
port or ports of difeharge in the SpanijJj Maht^ all or 
either, with leave to call at all or any of the Wtjl India 
iilaiuls or fettlcments, Jamntca and iSa Domingo ex¬ 
cepted. And the infurance was declared to be on goods 
on board the Good Hope, with liberty to touch and ILay 


at any ports or places whatfnever and wherefoever, the a/Tured miift fake all the 
ports at wliicti he touches, in the fame fuccelllon in which they occur in the 
CGurfc of his voyai;e infured. 

But if he is loft in fleering for an ifland not in the outward cowrfe of his voyage 
jO Trinidad^ it is a queftiun for the jury to confider, whether he had not aban¬ 
doned the intention of going to ‘Ttinidadt and rcftxi£ted himfelf to the reflduc of 
the voyage only. 

If ports of call arc named in a policy in a fuccefliva order, the fhip muft take 
them in the fame fucceflion in which they arc named. 

If they are not named in any order in .he policy, tl^y muft be taken in the order 
in which they occui* in the ufual and moft convenient and pra^Lcablc courfc of the 
voyage, not according to the fliorteft geographical diftances* 


at 
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at any ports and plact ?3 whatfocvcr, to fcck, join, and 
exchange convoy, and to land, l6ad, barter, and ex¬ 
change goods, and take on board freight wherefoevtr 
{he might call or touch at, witiiout being deemed a devia¬ 
tion, and without prejudice to that infurance, at a pre¬ 
mium of lo guineas Jut cent.y to retunt 4 per cetit, for 
convoy to the illvmds, and i per cent, for convoy from 
tlience the remaimtevof the voyage, and arrlvesf or 2per 
cent, it the voyage end^ at Tyifl. 'nLuf, Upon the trial of 
this caiifc at GuUjhtHy at the fittings after HihiVi term 
i8io, before j. the Dcfcndant\s fiibfcrip- 

tiou was admitted, and the PlaintitF preved an adjull- 
■niont, which was *a f!ivpvi7C upon the Defendants, who 
iji confcijuonce were ffbliged to call the PLiinliiT ’s wit- 
ncfil'S to prove the cafe, w'hich tliey i'elit.d on it that the 
riaintifF would be foiccd to prove, an ! upon whofe tef- 
timony it appeaictl that the ihip failed from Gravifenify 
with her cargo, coniiiting oi various articles, dellined 
for a market, (which it was fuppofed the th.cn expefted 
capture of Mnrfhri^uc would aiFord,) under convoy of 
the Nauul frig.ite, until the :^d of April, when the vei- 
fels bouiul for Suruuun, ijcr/hc, .nul /kv/.s/nm/, and 
among them the C..01I Ihpe^ by fgnil, parted coiup^my 
from the filgate, (which was be uiul for and 

proceeded under coiuoy of a llcv»p ot wav to 
and from thence, after two davs, ran dowrt in fight luc- 
collivcly of 7 l/v/g?, St. f'i/ue'its^ and St, 1 n. 'ti, and 
touched at lAnrtinique, and, after four ti.’.ys iKiy at tlie 
latter iiland, fiiuiiaT 110 innkct, Ih oacd her couiie for 
the iiland of St. 'iSw is, pafllog by St. Kitts : and in the 
night of the following day d.uck on the Anetrada reef, 
where the ihip was lod, but the c. rgo was laved and 
brought in other vellMs iuio 71/1 ywlech ini-fortuae 
on average lofs of 62 per ce^it. \\'\’ incurred. The maf- 
ter had received, neither at I'onie nor at any ot t}»e , 
abovementionod ports wh-^re I v.- c-^Ued ior Inurucdio!:”, 

VoL. in. ( aav 
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Gairdni R 
and AnoiUcr 

V. 

SUNMOUSE* 


uiiy orth'^rs to proceed to Trimdad or the Spafiijh Mai/t, 
TJie del'ence l*ot up was that the vcflbl was guilty of a 
dt?>iation; for that ilic was not entitled to touch at the 
iilands and fctticments in any otlicr order of fitcceflioii 
than the geographical order in which they lay in the map, 
cuntputing the Ihortell diftances from one to the otlier ; 
and calling (irll at that which was neareft to Rfigland ^ 
or, othei«AMfe, that the adured was bound to take them 
ill the order in which they were named in the policy : 
hut it was in evidence that it was evtremcly eafy to run 
down ill a few days before the wind from cither of tht 
I'jitlcintMjts to tlie iilands wliich lay more to the leeward, 
but that it was a courfe of great delay and difficulty, 
■again to beat up againll the wind from the leeward 

ifjands to the SpiVii/b Miun ; and afliiming that the veflel 
was Jlill liUcndcd to go to the SpamJfj Main or Trinidad^ 
or Ionic other of the I'ettlements or iilands to wlndM^ard, 
it would he a deviation to run down the wind to Mar-- 
tiuique or S/. Tkomas\ firft, and then to beat up to 
windward afterwards, inafmuch as, allJiongh a liberty 
w.i-i given of touching and trading at .ill the IHands, 
it- Dom'uhfo and Janidica ’AonQ excepted, yet that lih(*rt\ 
niuit be cxcrcifed by touching at ihol'c port:^ whlcli ths 
lliip nu'ant to touch at, In the fame fucccinvc order iu 
which the fcvcral places occurred in the ufual and nntuvai 
eouvle of the voyage, witliout going backwards and fur- 
wartU- It was in evideticc, that it was not uAial log(j 
to Trinidad in order to go to the Alain: that a 

Ycflel might have made Trinidad from the ^pantjh Main 
in two nights, but that In beating up from that ifland to 
iJeniarata on the Sipaft!//t Alain^ a month might poffibly 
be t’onfumed : that Demarara therefore was in the way to 
Trinidad^ and alfo to Aljrtiiiiqiu'-t for an experienced 
feannui faid, that if lie were going to Demarara and AIar-< 
iinifjuct he ihould go to D^vurara firft : that St, Domingo 
and Jamaica would be out of the way to the Spanijh 

Alains 


I 
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Matn. Mansfield C- J. was of o])!inon that under thefc 
circumftanccs, ami confidering ihc^xtenfive liberty given 
by the policy, the Plaintifl’ might take the iflaiids ami 
fettlements in the order moll convenient for himfelf, 
and was warranted in purfuing tlxis couvfe; and the 
fpcciul jury found a vcrdicl for the Plaintiff. 

Vaughan iScrjt. in Eajler term had obtained^ rule nfi 
to fet afule the vcrdicl and have a new trial, upon tlie 
ground that as this policy did not contain the words 

backwards and forwards,*’ the fliip taking a home¬ 
ward direftion, before flic had reached her iiltinvatc port 
of difeharge, on her outward voyage, was a deviation 
according to the cafes of Laval re v. Wilfon^ i Doug, 284. 
and Hcgg v. Hornery x Marfml on Injurancesy 191. He 
obferved that S/* Demingo and Jamaicay the excepted 
i{lands, were in the dirc£l courfe of the voyage from 
England to the Spanifs MajUy wdiich greatly ftrengthened 
the inference that the liberty was to call at the iflands 
only in the order in which they occurroil in the courfe 
of the voyage. 

Shepherd and Bijl Serjts. in this term fhewed caule. 
This veil'el was travelling completely within the protec¬ 
tion of the policy, M'liicl^ gave her liberty lo go to a!) 
ports in the Spani/h Alainy and ail illands except Si. 
Domingo ami Janmua. The trade w inds which prevail 
ui thole feas, efl'c£l, tliat a perfon who Ihouhl firft go to 
the noythernmojl Ifland, and tlience to the f..uth*warJy 
would be as many months in performing the voyage, ns 
he would be days if he firft went to the jouthermojl point. 

was a port permitted by the policy, for though 
H is not a part of the Spsimp Aiahiy which lies only be¬ 
tween Vera Cruz and the Oronohy it is one of the fettle* 
ments, (intending Britijh fettlements,) mentioned in th^ 
policy, of which there arc but three, Dmarara^ Berhice^ 

C % wd 
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;ind Stinnaw, The tcrnis of the policy nrc very large 
and peculiar; it points out no fuccelFive order in whicli 
thi; fevcral ports arc to be approached. [^Mansfickl C. J. 
It fceins to rcreniblc the Eujl Itulhi policies, which have 
the words backwards and fcrwanls.] If the I'kiintid’ 
liad a right to go at,all to Dananivny he had a right to 


take that and the iilands in the 1-inc rolative ovtlor in 
which alffliips take them; aiul ir.conlcflably the belt 
couiTe a failor can take, is," to go to tlie point 

of the voyage lirfl:, and then ro run chnvii to wind waul: 
aiijd thij is tJio courlo which qccafioiis the lead rilk to 
the underwriters ; but this indicv in truth entitles the 

' • 4 

Plaintiir to viht tlie feverul ports a-iJ. iflands in whatever 
order of i'ucceirioii he lU'cfcrs- 


CciZ':// and ViiU[>l?an Serjts. in fuppmt of the rule. 
The Plaintiff mull CNercIfe tlic liberty of calling at .ill 
tliefe fevei.il ports and iilands, bv caliinj* at them in the 
courfe of the voyage infuted, wiiich is lunn LenJu! to 
Tnnidiid and the Spmnjh Aiaitu 'I'he Dedii^Iant does 
iiot complain of the ffiip g^aing to Di /'-iiit jmy but the 
deviation began from her having \viu*nce i!io 

ran down to Afatiinique and (9/. ’J7:c;}!iids. Ti fioin De-- 
iuaviira flic had run home, r!ic underwriters would Iiave 
had no enufe to complain, becaul'e t!ie rn.>ncr the out¬ 
ward voyage is determined, the belter ; but if ilic turned 
about at Dtinurara^ without proceeding to the Speuti/h 
Maitt^ Ihe can afterwards call only at penis which lie In 
tjie homeward conrfc of the preferibed voyage. It was 
in evidence, that for a Ihip leaving DkinuriWit to go to 


Martinique^ would be entirely out of lier touvlb from 
Demarara tQX)x^ &pauijlj Being al fire 

fliould have fteered by '^'JmyQ^U^'c the ^pawjh Main, 
\^Lawrence J, What lay you to ilu* oxccpiion ol iSV, 
^lingo and Jamaica P Could it be iaiil that they are in 
the courfc of the 'cyage ? Yet a (hip eahiy runs down 

6 from 
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from citlicr of thofe in.uuls to the Spamfii Mahiy winch 
lic^t to lec‘\v:inl of tlicin.j It the ihlurcil niatlc his elec¬ 
tion to }>o to D.ntifrttr.iy Jie thereby abaiuloned thofe 
parts of the voyage wliich he ha^l liberty to take in liis 
courie ti'y D.‘!ihintr.t i he ini^ht he.vc taken St. Thomas^ 
the Virgin iflaiuls, wlieve tlie Ihip was loR, and Altnil* 
niqi/ry in their gcograplfieal order in going out, and it 
woultl have b'-i-n rio deviation, but he t'tiein after 

leavini: Di-nnir/irn in ti'.e hoinoward eouvfo, and then 
goes (iLit lo the Spnnj'h A[a:n agiin. Befidcs the cnies 
of I^ai'ibn V. IViffony a^id v. Ilonn'r; it was held 

ill 6 Term Rip. ^31, Biuif.dW I Ram: thy on a policy at 
and from Fijherrs-iu to (IjHenhttrghy anal back to Lelih 
ai'iii Coi'J:n!Stf'.x\\.\t aitiion.di irjTKc/rzie was a bad harbour 

• »'t 

ruui Le’th a f’cure on.*, a:'id bv direliarglng gootls at 
IsTiiby the vi'ilM w'ouM b: liyhtcr and leth end ingorod in 
eniei’in.!: Cw'icnzTy vet a.> l.iv the iiearell in the 

couiLi.- oi I'i it vra^ a deviation to touch at h/ith 

firiU and tl»once ;o to il ihcrzTie. A 1 trftien v. Riiify 
5 57 :. roiio' .’.I and from [.iverpyj io J^iiltnisoy 

JT//:n.i. R \ ,\,V\ T '''»•//, nvovidei! the /o'.v;i 7 ’ihould 

r.ot be .ir L ' T ..v.*, tb.'.' dilp cl ('ut lor A'-.y^A ' only, aiul 
it w'.'- urg'd fh/ic v.a > r..> liiv’cntion of tlie voyage in- 
iur'd ; but .1. i!.e w.m c.pinrLd beiorc (lie came to the 
chvldiiig pob'.t, i.v.rd. I'Jl rz ■..iV'V..], held tliat the rilk 

was rovciv'd, but ihat ii iiic had gone Jo more tlnm one 
of rbe jil icc-^ nmud iit tiic jx-llcv, llio nmU have taken 
them in tlie orOa in whicli (hey wore named. 
[/Ac/Z» J. d'hoio hnneriiiiig paiticnlar In this policy, 

wdiicli lias not been noticcil, that the allured might end 
where Ju* plcaled : lie nilglit liavc ciulcd at Trlnulaily if 
lie had pleafed, or ho might end at 5 /. Thomas*)^; and it 
would have been a pro*pcr point- to leave to the jury^ 
w'hether he Iia<l not abandonetl the rcfulue of the voyage, 
feeing whither he is bound, and having no orders for* 
Jrjniihdi nor any cargo for Trinidad. Lu-wrenie 
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/ 

The defendant’s beft argument is to contend that the 
voyage was over, and’ that the Ihip was loft, not on het 
outward voyage, but on her homeward voyage, which 
was not infured by this policy.] 

C«r- adv» vuU* 


On the following day the opinion of the Court wa^ 
delivered *by 

Mansfield C. J. The ftiip having got to Demarava^ 
ftie feems to have given up all idea of going to tlie 
SpaniJIj Main ; for flic is going to Mariiniquey and the 
captain had no inftrudtions Trinidady either from 
England or Demarara : and the teaching at Martinique 
feem's, as far as I can judge, quite inconfiftcnt with the 
profecution of the voyage to Trinidad or the Spani/h 
Main, 'Fbe (hip thence goes to St, ThoniaSy probably for 
a commercial purpofe, but it is quite oui of the voyape 
to Trinidad: and it feems alfo out of the Voyage to the 
SpaniJ/t Main, At the trial t!ie Defendant was not fo 
well prepared for trial as might be, for reafons of fur- 
prisse which ho has alhgned ; the a/Tured contended at 
trial that he had a right to go to St, Thomas's firft, and 
then to Trinidady as within the liberty; am! I directed 
the jury accordingly: fo that it lias never been left 
diftiiiiStly to the jury, whether tlie Iliip v/as in licr voy¬ 
age to Trinidad at the time of Iier lofs; anil llioiigh at 
the trial I was ftruck w'itli the I.irgonefs oi thelc words, 
as giving liberty to the Ib’p to go any wJiciv Ihc plcafe^:, 
to any ifland, in any courfc, it mull be confined to the 
voyage infured, that is, to fome port in the courfc of the 
voyage to Trinidad and the SpatiJlj Main ; otherwifo I 
do not fee where the voyage is to end : they might make 
it lad two years, by going to every IVeJl India ifland, ex¬ 
cept St, Domingo And Jamaica: and the larger the words 
are, the more neceffary is this conftruftion, clfe the fliip 
might trade and barter without any termination; it is 

therefore 
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tliercfore very fit there flioukl be a new trial in this 
caufe, not waiting for another caiffc to be tried ; and as 
it was not tried owing to my mifunderflanding of the 
policy, it mull be without coils. Lfivabrc v. JVilfm is 
very llrong, and the cafe of v. Jior^uT^ in 
is prodigioully ftrong, for the numb,er of \\ovi$ in Porlu^ 
gal being very I'mall, and the extent of the coaft fliort, 
there is the lefs neco%y for the rcftri»5lion ol* taking it 
in the courfe of the voyage* from Lcmkn to Portugal: 
but for thefe reafons we think this liberty mufl be rc- 
{lri£led to places to be.taken in the couifc of the voyage 
from Lomhn to TnaUad and the Sp.tmjh Alahiy and that 
iberc mull be a new trial. 


]8io. 

Gairdner. 
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V, 

SkNiruusE* 
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Morris v. Edgington. 


No way, or 
other eaferueist*, 
can fiibfifl in land 
of which there 
is an unity of 
pofleflloB. 

But if a K-fTory 
having ufed con • 
venient ways over 
his own adjuiniiig 
land duiing^his 
own occupation, 
dfipiifcs pretnifes 
with all ways 
appurtenant, 
unlcfsit be fliewn 
in evidence that 
there was fome 
way appurtenant 
in jlUm/'jiof to 
fatisfy the words 
of the grant, it 
ihail be intended 
that he meant the 
ways ufed, and 
they ftnll pals, 
though he mifcall 
them appurte¬ 
nant. Per Mans- 


HIS was an aiElion brought by a tenant againft his 
lefTor upon the covenant in a Icalb for quiet enjoy¬ 
ment, and charging the Defendant Mnth having ob- 
ftrudled w'ay tlieveby demifed. The Defendant, by 
his Icafc, demifed all that, part of all thofe mcfl'iiages 
or tenements and prennfes called the Ragged 

Staff in the nonli-cafl: corner of irtjl Smithfieldy fituate 
on the weft fide of the gateway or entrance to the pre- 
mifes ; and alfo fo much of tlic faul mclTuage as extends 
over the gateway, and tiu* room or apartn en!: adjoining 
to the gateway on the call fide thereof, then lately ufed 
as a kitchen to the faid melTuagr, but then converted 
into a tap-room, and the cellar below the fame; together 
with full ingrefs, egrefs, and regvefs out of and into the 
yard of tlie leiTor, lying beyond the faid gateway, at all 
feafonabic times of the day, with liovfcs and carts, for 
dcpofiling porter, wine, and liquors in the celiarvS, and 
taking away the cafks, [this was not the right of way 
w'hich was cliavgcd to have been obftructed,] and all 
other ways and cafements to the faid devifed promifes 
belonging and appertaining. Kxcept and referved to 
S. Joowery (the ground landlord,) and to the Defemlant, 


field C. J. 

An a^tion on the covenant for q'liet enjoyment may be iruiulair.cd for the dif- 
turbance of a way of necc/rity- Per MunsfuLl C. J. 

Whether a way of ncccflily fliall be the way nioft convenient to the IclTet ? Semh, 
acc.per Man field C, J- 

A leafe demifed a rrefTuage* confifting of two parts, fi-parated by intcrveninif re- 
ferved land, fuhjeiilcd only to a fpccific right of way for the lelR-e to a third building 
for a Ipecific purpofe, which rtfervaiion, ftriitly Interpreted, would preclude him 
from all accefs to the one parr, which was accelllblc only by crolFing the referved land, 
in one of two directions, the one by entering it from the relidue of the demifed pre- 
mifes ; the other, and far the more convenient, by entering it from a publiCj ftrect; 
held that the lelTee vtfas entitled to a way acrofti the referved land from the public 
ftreet to that part. 

all 
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all other pvcmilcs not thereby particularly dcpiileJ, and 
alfo referving the faid gateway or ontrance, and the yivd, 
and the WMrehuufe then lately creeled over the fame, 
occupied by Paltkorpe^ lubjc£l to the right of w.iy and 
pad'tge afondaid, and all the buildings on the cart and 
nortli lulcs thereof. The Deferilaiit pleaded, firft, that 
he iiiil'cred to enjoy : fccondly, that he did not obilr!ic\. 
Ui ion the trial of this caiii'c, at the fittings aJRcr Hil.iry 
teviii iSio, at (Juiiiihtilii before vl/nw-r/iV/.''/C. J., it ap-» 
pearc’il in evidence that th" yard and v/aivlu^ui'e rel'erved 
in the k’.ilc were ulbd by con'iincn C'riler';, who unloaded 
tlicir waggons and dopnfited valuabb goods there: that 
the appr(*ach thereto was llirongli tlie fh'^‘ reforved gate¬ 
way, and thence forward ; and th.*t the juoit obvious 
and ufiial appvoacli to tin* t ip-rooin from ihe public ihvci 
was tliiougli tlie fame gateway, upon entering which 
the door ot ilie tip-iuoni was teen on the endeni fide oi 
it, wit’n a iiiiger^board fixed up, which liad been ph^ce^.t 
ihoic wlilij tiiO Icllor oecnpU’d the pvomlfos, pointing 
aiul direOiiiii’f tc) :Iic laij-rooui/’ 'That fin’ the iVeu- 

I,' I 

rity of i!u^ carriLi’s e;ot)ds depofited in ihe yard, the de¬ 
fend int (..Mifo'l t):e rreat !^Ues of the gatewav or entiMiice, 
winch c.but upon the public ilrcv't, to be clofed every 
jiiglit bcr\\‘C'Cn fiv and fi'ven w'\lO'‘k, and re:u!:d after 
lliat time ro tipen theitt for tlie adrnit'iioa of penons fre- 
(piUMiin ; the T tp-rooin. Theriuntilf himfelt Iiad for¬ 
merly ivcpt tlii'> p’.ibiic-honfe, a.al converted the kltoheii 
to a tap room, and wliile he kept it hlmfelf, and until, 
and ..t t],o time of ntaklir: this demifo, the acceU 
allowed fi r cnllomors to the tap-room was tlie obvious 
and public one of entering from the public ftrc'. t through 
the gateway mentioned in tlie Icafe, which at that time 
was not aceuiluu^i^ to'be clofed till ten or eleven at 
night. It was pioveJ that on the wefiern fide of the 
gateway was a coflee-room, liaving a door in front, 
operin;j to the public flreet, for pvifons frequenting it 

to 
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to enter; and communicating with the refidue of the 
demifed meffuagc by* a door on the back part of the 
coKee-room, the coffee-room communicated with one 
end of a paiTagc which ran behind it^ and the other end 
whereof communicated with the refer^^ed gateway; 
being the paffage through \rhich dinners were conveyed 
from the tap-room, while it was the kitchen, to the 
coftee-roo!n, and through which liquors from the tap- 
room were ftill brought tMthcr; fo that when the great 
gates were clofed, perfons might enter the coffee-room 
from the ftreet, go through it into this paffage, and along 
this paffage into the gateway, and croffmg the gateway, 
would find tlicmfelves in the tap-room; but this approach 
to the tap-room being lefs public and obvious, invited 
fewer cuftomers at night after the great gates were fhut, 
and the Plaintiff had in confequcncc experienced a lofs 
in his trade. The defendant contendexi, that the excep¬ 
tions in the leafe precluded the Flaintlff from iding any 
right of way, except the right ol way to the cellar through 
the gateway with liquors, which was exprcfsly granted 
to him, and the right to enter the demifed premifes 
through fhe public door of tlie coffee-room, and from 
thence to go by a way of neccffity from the weftern part 
of the meffuagc acrofs the referved gateway to the tap- 
room : for the plaintiff it was contended, that he was en¬ 
titled to have accefs to the tap- room from the ftreet 
through the gateway at all times, and the jury found 
a verdiA for die Plaintiff, 


Shepherd Serjt., in Eqfter term, moved for a rule uiji 
to fet aflde the verdi£t and have a new trial, upon the 
ground that it appeared by the evidence, that no fuch 
way was demifed as the way which was proved to be 
obftrufled. The leafe, granting only one fpccihc right 
of way up the gateway for certain fpecific purpofes, and 
xeferving the foil of the gateway Itfelf, fubjeft to the 

12 right 



In the Fiftieth Year of GEORGE III* 


a? 


tight fo exprefsly granted, evidently difaffirmed the ex- . 
iftence of any other right of way over that foil, than the 
way exprefled, for exprejfto unitis ejl excluJ!o alterius ; ^nd 
the tenant could not claim it as a way appurtenant, in- 
afmuch as a leflbr cannot have an eafement appurtenant 
to be excrcifed in his own land, ant^ confecjuently cannot 
demifc any, eo mmwe: but even if he could, this ex- 
prefs definition of what ways fliall be grantf^^l aud pafj 
thereby, over-rides and curtails the elTeft of the general 
words. He had a way to his tap-room through his other 
premifes, therefore he, was not entitled to this as a wav 
of neceflity. The Court granted a rule ;/j/ 7 . 


1810. 

Morris 

v. 

Ebginoton. 


Lens and Lejl^ Scrjts*, in this term fliewed caufe. 
They contended that every fpccics of enjoyment of the 
premifes which tlie leiTor ufed before the Icafo, would 
pafs by the words belonging and appertaining; they are 
equivalent to a demifc, inm amplo moth as the lejror be¬ 
fore held the premifes. SJieaih and Ckambrt Jm. Where 
that is intended, is it not ufual to exprefs it by the 
plirafe « thercwitli ufed ?”] 'I'he leflbr left In the gateway 
a finger-board, direding ” to the tap-room fo that if 
he did not mean to pafs this way, he was praclifing a 
fraud upon the Plainti/F. Archer v. Bennett r Lev, 131. 
Where one feifed of two mills for grinding oatmeal, and 
part of a clofe, on which was a kiln for drying the oats, 
fold the mills, cum pertimntus^ Windham L helil, that the 
kiln might pafs as part of the mills. And by the grant 
of a mefTuage, conduits and water-pipes, laid in the ven¬ 
dor's land, will pafs as parcel, although they are remote. 
Nicholas V. Chambcrlayne^ Cro, Jar, 121. acc. And that, 
though upon fale of the houfe, the land be excepted, or 
upon fale of the land^ the houfe be excepted ; and the 
conduit and u^ater-pipes pafs with the houfe, becaufc it 
is neceflary and quaft appendant thereto. Gennings,^, 
LakCf Cro, Car, Land may be appertaining to a 

houfe. 



ti 
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houfe, as well in the King’s cafe as of a conimonperfon, 
w'hcre it hath been let and occupied for a convenient 
time. The refervation in the leafe an<l the fpecial grant 
prove nothings for the broad door of the cellar, tlirough 
which only the butts of liquor could he conveyed, was 
ill the yard refervcjl, beyond the gateway, fo that a 
fpecial grant might be neceflary to give him an extraor¬ 
dinary mc^le of accofs to that door; but it does not 
therefore follow, that thj e*xprcnion of that fpecial and 
particular way over rlic foil of the g.itcway, excludes this, 
to which the Plaintiff is entitled .as one of the ordinary 
and nccefTary ways of approach belonging to the pre- 
mifes- J. Does not the Dof 'iulant’s argument 

extend equally to preclude the accefs from the coffee-room 
and the refiduc of the nielluage to the tap-room ? Koth 
approaches, being acrofs the gateway, wouhl b? equally 
cutoff- C-J. What is the meaning of the 

word neceflary in this cafe ? It is pofFible to get to die 
tap-room*another way, through the cofF.'c-room ; but if 
it means nccofl’iry for the mofl: convenient enjoyment of 
the tap-room, the one way as neceflary as the other. 
La'ivn'/iCi* J. The way granted for litpiors is a way 
through the referved private yard, -and the grant fays 
nothing about a way through the gateway.] It is dicrc- 
forc unneceflary to labour the point, tliat tliis way is 
not excluded by titc exprefRon of the other w.iy ; aiul 
this way, inal'miich as it was before ulod by the leflbr, 
pafTed to the plaintiff'. This cafe is very diffingiiiiliable 
from Clemmis v. Lambert^ ante^ i. 205- A way is not 
like common : the one is a projit apptaulre^ the other 
merely an cafement. \_La^ureuce 1 . In ftriflnefo of Jaw, 
botli are extinguifticd by unity of pofleffion.] 

Shepherd in fupport of his rule. There is no diftinc- 
tion between common and way in this refpeft; both 
mfift be claimed either by prefcription or grant. The 
queftion upon thefe iffucs is, whether the Defendant has 

• V 

in-itr- 
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interrupted the plaintiff In the exercife of any right which 
was dcmifcd to ^him, either as »appurtenant, or as efpe- 
cially granted by this leafe. If the words therewith 
ufed had been inferted hcre> ways extinguiflied by unity E^oiHGToif. 
ofpoffefliou would have been thereby revived and would 
pafs. Clements v. Lambert is dlreftly in point: the 
words “ belonging and appertaining*' were there em¬ 
ployed, which w'crc infuflicient, and it was Iwld that if 
the dccils had contained the words ** therewith ufed," it 
would have lutHced. TJiis vJ^y was in like manner 
ufed and enjoyed at the time of the demife, as that com¬ 
mon was, but it was not a wSy appurtenant or belonging, 
becaufe it was over the land of the fame owner# Archer 
V. Bennett does not ;ipply> for the queltion was there 
made, whether the kiln could pafs hs appurtenant to 
the mill, and it was held it could not, for that land could 
not be appurtenant to land, though it might pals as pai- 
cell It is not iicccllary to enquire, whether the opinion 
of Wyndham J. was foun<l law, but it is not applicable 
here. BradJha'^KC v. Eyr^ Cr^, EL 570. and WorleJg v. 

Khtgsnvell^ ^Anderfon^ 168. S. C. Cro, El. 794. are ac* 
cording. \_ALiusJiililC.]. WJiat right of way to the 
tap-room had l!ie plainlilf, if he had not the way con¬ 
tended for?] It does not ncteffarily follow that any 
way was cxprefsly dcmlftti ; and if none was demifed, 
the law would give tiie plainiiffa way of neceffity j but 
he could not upon tludc liTucs recover for oblb ufting a 
way of ncccHity. Upon the face of this leafe it cer¬ 
tainly was intended to prevent thi? party's having the 
fame accefs from Smithjielil to the premifos which had 
been formerly ufed: for there is an exprefs demife of a 
way for horfes out of and into the fald yard^ to convey 
liquor to and from the cellar, at all feafonable times of 
the day : but if tlio pLintilT's argument is right, all thefe 
words wer9 fupcrlluous, for he had all thefe privileges 
without any fpecinc grant, inafmuch a« the defendant*, 

while 
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while he otcupicd the premifes himfelf> ufed his cellar 
ai> well as his tap-room, and he has, not more exprcfsly 
referved his yard than liis gateway# \_Latvrence J. In 
order to get to the yard, and to ufe the right of way up 
the yard, the plaintiff muft lirft go through the gate¬ 
way : yet he grants no right of way up the gateway, not 
even to go with liquors to the cellar, but the right of 
way gi aiifced is over the yard only; and the other claufe, 
vviiich rclervcs the gateway, fubjeft to the faid right of 
way to the cellar, prov^ nothing by proving too much, 
for it equally deltroys ihe right of way to the tap-room 
from the colfcc-room.] It is not neceflary to difputc 
that; the iflue here is, whether we have obllrufted a 
way demifed by the leafc, which the Defendant has not 
done. If, the Defendant obftrudls the plaintiff's way of 
iiccoflity, ho has another remedy by a£fion on the cafe, 
it Is not by ana£l;ion on this covenant. And it docs not 
follow, becaufc the Defendant is not at liberty to ob- 
ftrufl the pntli which goes acrofs the gateway from the 
tap-room to the coflce-rooni, that he therefore may 
not obitruft the accefs from Smithfield to the tap-room. 
The Defendant, therefore, ia entitled to a new trial. 


Mansfield C. J. The cafe certainly has admitted of 
fbme curious argument, and very well bottomeil in the 
cafe of Clement v. Lambert; and no doubt a right ol‘ 
way, like a right of common, mull be claimed as appur¬ 
tenant ; and if either hath been extinguifhed by unity of 
pofleffion, it will no longer j^afs by the name of appur¬ 
tenant : but there is a wide difference between a leafe or 
a grant with cafements over other foreign land, and a 
grant where the eafements are in the leflbr's land. ^11 
deeds are to be mofl ftrongly taken againft the maker) 
and all deeds and writings are to be taken fecundum fuh* 
jcElatn materiam. i^oyr what is the cafe here ? TJiere 
h no way that we bear of, at all, belonging to thefe pre* 

mikif 
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mifes^ except the way over the land in queftion. Now, 
as we hear of no other ways, and as it is inipoilible that 
thefe parties, who are (a) fuppofed neceflarily to undcr- 
(tand the law, could fuppofe thefe ways were ways appur¬ 
tenant : they therefore meant tliem, being the only fub- 
fifting ways, by the improper name of ways appurte¬ 
nant* I fay notliing of what is a way of ncccfTity ; I know 
not how it has been expounded, but it would not be a 
great ftretch to call that a neccflary way, withoift which 
the moft conyenient and reaibflable mode of enjoying 
the premifes could not be had. Then what are the cir- 
cumftances of this cafe i Firft, it is much more con. 
venient for any one to go to the tap-room through the 
gateway than through the coffee-room. And it is mucli 
more convenient to carry out beer through the gateway 
than through the coffee-room. Can it then be doubted 
that the intent was to give the fame ufe of the way over 
the gateway, as the leifor before ufed to have ? An ar¬ 
gument has been built on the refervation of the gateway 
and yard, fubjcct to the right of way with carriages and 
liquors to the cellar: but that is a particular fort of way, 
and has no connexion or reference at all with this waycon- 
tended for, or the ufe of the tap-room. It is faid, if this was 
a neceilary way, it could not pafs by this deed j that I do^ 
not at all underlland; if thore be any right of way at 
all, it muft pafs under this leafe, under which the Plain¬ 
tiff* holds the premifes. The argument founded on the ex- 
predion of thefpecial right of way goes too far ; for if it 
deprives the Plaintiff of this way, it deprives him of all 
ways to the tap-room. This does not at all break in upon 
pr affe£l the authority of Clements v. Lambert^ and the 
other cafes, on which it is Iield that eafements are ex« 
tinguiOted by unity of poffedion. 



Morris 


ESCINQTOir. 


{a) Sed vide the dodfrine of crjlaffe^ Vang, rad.; cited with 
Vaughan C. J. that it is not approbation by the Mafter of 
jicceflary the hifor and leflee the Rolls in• 
du^uld uiiderftand what are co- e&nlergp Fitz* 219* 
in law, H^^es v. Skk* 
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Lawrence J. Your argument derived from the ex* 
prcfs grant of the right of way to the cellar does not 
ftaitd on good foundation : if that had not been granted 
efpecially, a general right of paflage through the yard 
to and from the cellar for all purpofcs might havepaflcd, 
not only to and fropi JV^ Sffiithfo/Jf but to and from 
other place.'; j fo that it was for the Icllbr’s interefl; that 
a fpccbl gf.mt-was introduced as a reftriclion. 

Rule difeharged. 


June a?. 


IIuRST V. Holding. 


A broker pur- '“Fj-Hg adtion for money lent, and upon an aC- 

chafes eooils on A n i tt i • i r i r i 

commiilion at a count Itatcd. Upon tlie trial oi the caulc at the 

month's credit, GnilS/tll fittings after Hilary term i8io, before Miws^ 

and pays duties C, J,, the proof was, that the Defendant, who rc- 

®n •''"d filled at Liverpool^ having written to the Plaintlif on the 

place of the pur- 7th of February to purclvalc him 33 bags of damaged 

chafer’s abode, ^nral cottons at 23^. per Jb,, to be paid for in one 

confignrd to his j-f^onth, with the ufual Eafl hnlia Company's allowance ; 
own order: The , ^ r , r , 

feller being fear- the rlauitm, on the ninth, bought cottons for Icfs than 

ful of the pur- the price named, to be paid for in one month j and at the 

chafer’s Cl edit, p J2j’. for cilllom-houfe dii- 

procurcs the more, as the allowance to the Enff Imlla 

broker to <!cUy ' 1 1 r i ^ 

the ariival of the Company, and, on the llth, fent the cottons to the 

goods till the jixe Inn in Aldenm?ibury^ to be forwarded by the Pad¬ 
dington Canal to Liverpcoly but with inftruftions to de¬ 
liver them to the Plaintiff's order. They were for¬ 
warded on the 18 th from tlie Whitley^ who had 

fold the cottons, afterwards heaving rumours difadt'an- 


month’s credit is 
expired, and to 
tender them to 
the buyer on 
payment of the 
price, where¬ 


upon they are 

refufed. Held ih .t*thc broker can neither recover the price, duties, or commifliicn, 
in an idion for monej paid. 


tageoua 
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tageous to the crodit of die Defendant, applied to the 
PJaintilTto flop the cottons, who, in confequence, on 
the a7th, gave ilircdHons at the ^xclnn that the cottons 
fliould not be delivered to the Defendant otherwife than 
upon payment of the price. The perfon wlio received 
this order wrote to his agent in Liverpocl accordingly on 
tlie fame day, and the goods did not arrive in Livvrpcol 
till the loth of Marcb^ when tlic 'montids ert'dit was 
expired. The carriers at Libcrpool^ by the Plaintiff's 
dirediion, upon the day after tlieir arrival, tendered the 
cottons to the DefendanJ, upon payment of tlic money, 
but he refufed to accept them or pay for them : upon 
which the Plaintiff, who had in the mean time on die 
nth of March IVhitlcy 407/. I2/. for the price 
of the cottons, by the fame agemt fold them on the lytli 
of May by audlion at Liverpool^ for the account of the 
Defendant, It was in evidence, that the Plaintiff was 
in the pradice of buying cottons, as broker, for the 
Defendant; and it was alleged that his ufual courfe of 
ilcaliiig was to fonil them to the ^ixe in AlJermniiburyy tO 
be forwarded to Liverpool to be delivered to his own or¬ 
der. This adlion was brought to recover the price of 
the cottons, which the Plaintiff had paid to Whiihy ; the 
duties he had paid at the cuftom-houfc; the allowances 
he had paid to the Eajl India Company ; and his own 
commiflion for purchafing them. Mansfield C. J. 
thought he was not entitled to recover either; and the 
jury, under lus dlreftion, found a vcrdi6t for the De¬ 
fendant, with liberty to move to enter a verdift for the 
Plaintiff for 87/. i2/. the amount of the duties paid 
the cuftom-houfe, if the Court fhould be of opinion tliaC 
he was entitled to recover that fum. 

Vaughan^ex]t/\n Eafier term moved, as well upon the 
point referved, as upon the ground that tlie plaintiff was • 
Vox.. Ill* D entitled 


iSto. 



Hurst 


Holding. 
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entitled to recover the commiffion, which he had earned 
by making the purchafe, at a time anterior to any mif- 
condnil in himfelf, and which he could not forfeit by 
what happened afterwards. ^ 


Shepherd^ and Serjts., on this day, fliewed caufe 
againft the rule on butli grounds : the goods being bought 
at a month’s credit, the purchafer is entitled to infifl 
upon their being delivered in the ordinary courfe of 
trade j but contrary thereto, the goods arc detained by 
the Plaintiff’s procurement until the month is expired, 
and are direfted to be then delivered only upon payment 
of the price. The broker is not entitled to his coimnif- 
fion unlcfs he does his duty, which he violates by flop¬ 
ping the goods from coming toliis employer’s hands. If 
Whiilc^y of himfelf, without the aid of the Plaintiff, 
had flopped the cottons, tlie Plaintiff might have re¬ 
covered ; but, under the prefent circumllaiices, if he 
were agent for botli parties, yet if he forwarded the in- 
tcrells of the one, by facrilicing tliofe of the other, he 
is not entitled to recover rommiffion againft the latter. 
The fame reafoii prevents his recovering tlie duty, for if 
he were entitled to recover it againft the Defendant, he 
would receive it twice over; for he is already repaid 
the duties, inafmuch as he has fold tlie goods, 
incrc.xfcd in value by the amoupt of tlic duties paid, 
and has received the price, and tlicrciu tlic amount of 
the duties, from the laft purchafer. Even if the Defend¬ 
ant, and not the Plaintiff^ had prevented the bargain be¬ 
ing completed, the Plaintiff could not have recovered 
commiffion, which is not due till the completion of the 
contra£l ; though he might have maintained an aflion 
againft the Defendant for preventing him, as broker, 
from completing a purchafe upon which he would ha \6 
been entitled to cominiflion. 


Vaiighm 
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Vaughan in/uppori of his rule. Tlie plaintiff pays 
the fums of 87/. lai* for the duties, and 61/. for al¬ 
lowances to the Eafi India Company on the lotb of 
Iruary, upon the taking the goods from the Indra-houfi, 
in the due difeharge of his duty, in purfuance of the in- 
ftruflions given him on the 7th. Hp was bound to pay 
thefe fums ; for he could not otherwife get the cottons 
out of the warehoufe. He was on that day Iherefore 
entitled to be repaid thefe funis ( it was a vefted right. 
On the I ith he delivered the goods at the wliich 
was a delivery to the De/endant, whence they are for¬ 
warded on the 18th V and although on tlie 27th the 
Plaintiff gives diredtions at the jixf that the goods fhall 
not be forwarded, yet they were then out of the power 
of the carriers there, and the order was inoperative. 

9 

No action could be maintained againll the Plaintiff for 
mifeonduft ; but if any could, yet that would not va¬ 
cate his right to recover thefe debts already iticurred ; 
and as it is not the courfe of trade for brokers to charge 
intercfl on the fums they advance, his only compenfation 
for thefe advances is in the fhape of the commiffion, 
which is therefore due. It was not in proof that the 
goods were flopped in confoquence of the imprudent 
order given on the 27th, and fraud is not to be in¬ 
ferred. 



1810. 

Hvrst 


HoLPiMq. 


MAN3Fir.LD C. J. I do not know that the Plaintiff Is en¬ 
titled even to the duties, though it may be a very hard cafe. 
For what is the cafe ? The plaintiffbuys cottons according 
to his inftrudlions, and fends them, and by fomc accident 
they do not fet out till the 18th. It is In evidence that they 
were flopped on the canal, the Plaintiff fays, by the fel¬ 
ler; but if fo, the feller •could have known where to 
flop them only by communication with the Plaintiff: 
when they arrive and are offered to the Defendant he 
will not take them, the price had then fallen. The 

D a PknntifF 
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i8ie. 



Hurst 


V. 

Holding. 


PlaintifF writes on the 27th, the price of the goods not 
then being payable, to flop tliem, unlefs upon payment 
of' the money. 1 have no note of any evidence that the 
Plaintiff had previoufly fent to Liverpool other goods di¬ 
rected to his own order. On the i ith the Plaintiff pays 
voluntarily for the goods, not in confequence of any di- 
re£lion from the Defendant. So long after as the 19th of 
Mayt thfe Plaintiff himfelf takes the goods and fells 
them. If lie did it out of honor to fave the Defend., 
ant’s credit, the utmoft he could do would be, on paying 
Whitley^ to be permitted to fue the Defendant in Whitleft 
name for the price of the goods. Inffead of that he pays 
the money, and endeavours, in a (hort way, to recover 
for money paid. Having himfelf taken pofleffion of 
the goods, what right has he to charge the commiflion ? 
As for the duties, he is paid them in the increafed price 
of goods which he receives. 


HeatA J. TJie difliculties under which the Plainiff 
labours, he has brought on himfelf by deferting his duty 
as a broker. 


Lawrence J. It wns admitted by the Plaintiff’s 
counfol, that if, through the mlfcoiulufl: of the Plaintiff, 
the Defendant docs not get the goods, the Defendant is 
not bound to pay fur them. Now, as far as the evidence 
goes, it appears that the goods arrived on the loth of 
March: that on the nth the Plaintiff took to the goods, 
and afterwards fr»ld them. There is therefore every rea- 
fon to believe that tiie non-delivery was occafioned by the 
aft of the broker himfelf. 

Chambre j. Certainly there was no delay in making 
the purchafe; but the delivery at the Axe is not a deli¬ 
very to the Defendant; becaule the Plaintiff fends them 
to be delivered to his own order, and before their arrival 

at 
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at Liverpool he fends orders that they fliall not be deli¬ 
vered to the Defendant till the time of credit is up : 
having then taken the goods, how can he pofTibly /e- 
covcr either for comminion or for the money paid in his 
own wrong for the goods ? 

> Rule difeharged. 


iBro. 


Hurst 

V. 

IIoldihc 


Lynch and, Jones v. Hamilton. 


Jufje 


''T"’HIS was an aftion brought upon two policies of in- An infurer ia 
furance eflecled by the Plainrid’ JoneSf who'was an (o com^ 

infuvancc-brokcr, for hiinfelf and his partner the Plain- Titrrs any 

titF Lynch. The firft policy bore date on (he 17th of intdligmce he 
SepUmbeTy and the focond on the 26th of November 1808. *’''**^ winch nyiy 
The infurance in both was at and from all or any of 
the Canary iflaiids to J.ondoriy with leave to carry fimu- iunire .n ail, and 
lated papers, and the King’s licence, upon any kind of a* whm pr^*mium 

goods or merchandizes on board the good fliip or veflei, wheher in 

fay fliip or Ihips,*' valued, and declared to be on goods 

as intcrclt might appear, at ten guineas per cent.y to re* If a fliip is ad- 

*urn three per cent, for licence or arrival.” The Plaintifl's 
^ d.ingcr, and the 

declared the infurance to attach on goods laden on board cfTctfl-i a 

thei^rrV//^/!v/», AnnaMarganty and Prefukni. The de^lara- p'’liey on fliip or 

tion averred tliat the Plaintiff was interefted to the amount 

of all the money infured; and further Itatcd that the Prefx^ tlani,'cr is fL* of 

dent was captured on the i8ch of Novtemhery and tliat an thcni, without 

average lofs was fuftainod upon the goods on board tlic tlicftiips 

Frkndjh'ip by perils of the fcas. The latter lofs was paid 

into court. v inch avoids thd 

policy. 

Allhoufdi the rumour wasfalfe. 

If an infurcr effects a policy on fliip or (hips knowing their names, but not cone 
municatiiig them,that the policy is void j fiich an infurance being unta. 
mount to a reprefentatton that he does not know by what (hips the goods will 
come* 
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Upon 
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1810. Upon the trial of this caufe at the Guildhall fittings after 
Lynch Hilary term before Mansfield €• J., it appeared that 

V. the Plaintiff' Jones had, vaAugufi 1808, effefted a policy 

Hamii^ton. goods hyxYiQ Anna Margaret^ by which fhip he ex- 

pefted them to come ; but in confequcnce of inftruc- 
tions from iyw^,*who was then at Teneriffe^ ftating 
that the goods would be fent home in {hip or Ihips, that 
policy was cancelled, and the policy of the 17th Sf/- 
tember was efFefted. Lynch {liipped this adventure on 
board the Friendfiotpy Prefiidenty and Anna Margaret ; 
and himfclf returned to England by the^z/wn Margaret^ 
which failed before the Prefideni, Finding, on his arri^ 
val, that the policies then elfefted Ml fliort by 4000/. of 
the whole amount of his intereft, he caufed Jones to ef¬ 
fort the policy of the 26th of November, The follow¬ 
ing paper was pofted up in a confpicuous part of Lloyd^s 
CofTee-houfe on the 2 ad November^ and continued there 
till the time of efferting the policy. The Howard^ 
Marjh mafter, arrived off Dover^ from Tmertffe* Off 
the Salvages j on the 27th day of October ^ being one 
day’s fail from LancerottOs flic fell in with the Pre^ 
fidenty Owwgj mafter : {he obferved the Prefident near 
on the larboard bow; {he appeared labouring much, and 
« to be very leaky and deep laden.” Jones at that time 
knew the Prefident to be a {liip on board of which part 
of the goods infured was laden, and had the bills of lad¬ 
ing in his poflefUon. He did not communicate to the 
underwriter this circumftancc, nor the letter, which 
was pofted up, and which he had feen ; but the letter 
was notorious, and the Defendant had equal opportu- 
pities with himfelf of feeing it. OwingSy die captain, be¬ 
ing called, proved, that on the i8tH of November his 

{liip the Prefident was captureef by a French privateer at 

% 

the back of the Ifle of Wight, being then perfectly in 
||ood time : that on the 27th of OHoher, wl^en he faw the 

Jfowaftff 
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Howard^ Marfi mafter, tlie PrefiJent was in good order^ 
perfoftly fea-worthy, and neither leaky nor deeply laden^ 
and that he had no communication whatever with the 
Howard. Shepherd for the Defendant, contended 
that die Plaintifl’ could not recover upon this fecond poli¬ 
cy, for that he ought to have communicated to the under¬ 
writer both tills paper and the fa£l that the Prejuient was 
covered by die policy j and urged that the concealment 
of cither of thefe circuinftanc&s would avoid the con- 
tract. One of die jury raifed the qneflion whether a 
policy could legally be eflefted on fliip or diips, without 
naming them, if they were then known to the infurer $ 
to which his Lordlhip anfwered, that it had never yet 
been decided that a policy was void on that ground 
alone : but he left it to the jury whether the intelligence 
contained in the letter was not material to be comniunw 
cated to the underwriter \ and whether that communica¬ 
tion had been made. 'Hie jury found a verdift for the 
Defendant. 


1810. 

Lynch 


V- 

Hamiltoh, 


Vaughan Serjt. in liafier term obtained a rule tiifi to fet 
afide this verdift and to enter a verdi£l for the PlainthV, 
or have a new trial. \^Mansfteld C. J., upon the motion 
for the rule, obferved that there was no evidence or fuf- 

picion of aftual fraud in this cafe: but the jury w'ere of 
opinion that if a man knew by what fliips his goods were 
coming, it was fraudulent to infure on lliip or fliips \ and 
the realbn is obvious, for if the Prejideni had arrived 
iafe, and anotlier fliip had been loll, the Plaintiff would 
have applied his policy on ftiip or fhips to the veflel 
loft, Lawrence J. thouglit it worthy of coiiflderation 
whether, wlien a^erfon infures on fliip or {hips, it is 
not equivalent to a repreftntation that he does not know 
the fliips, and if be docs know them, whether it may be 
deemed to amount to a mifreprefentation j for if the 

D 4 under* 
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iRro. 


i'VNICH 

V 

Hamiltok.' 


underwriter were not thus milled, he would inquire the 
(late and condition of the fliips.] 

t 

% 

Shepherd and Lensy Serjts., in fliewnng caufc againfl 
the rule, obl'ervcd that, although it had never yet been 
decided that an infurer, knowing the name of the fliip 
by which his goods arc coming, is bound' to communicate 
it at the time of infuring, yet fince the words of this 
policy indicate a fludious concealment of the name of 
the Diip when tlie plaintilF had the pow'cr to difclofe iit 
that was in cfFcdl a mifrcprefcnlation, for it was equiva¬ 
lent to an afTertion that the plaintilF did not know by 
what ftiip or fhips the goods would come; and under 
thefc circumftaiices it might be right to fay, that the 
riaintiff could not infure on flnp or fliips; but the jury 
did not piocco<l merely on tlic ground of this abflradt 
notion which they had coiircivcd of the law, but, after 
their attention was called by his J.ordlhip to the parti¬ 
cular ajipiication ci the law to t?.e pvefent cafe, they de¬ 
cided on the groinid that an inlurer is Iniund to inform 
the underwriters .of all that lie knows which can be 


deemed material to the i ul^JcCl* infured ; and in tliis cafe 
the riaintiir pcfieired the intelligence that liis fliip was 
decn and Icakv, vet he docs not communicate it. The 

A 4^4 

objection is nor, in form, that ho did not difclofe that 

^lie Preftrlent was deep and leaky, for the fources of that 

information were equally open to both parties, but that 

ho, liaving feen the ftatement of the condition of the 
% 

Prcfidenlj did not communicate to the underwriter that 
t\\Q PrefuietU w'as one of the Ihips to be infured. If the 
jnfurance had been eifLdled on the Prejuletit by name, 
and the plaintiff hail been informed fiiat (lie was deep 
and leaky, it is quite clear that*he ought not to have in¬ 
fured without difdoling that information ; the not dif- 
cloling what fhip the Plaintiff meant to infure, is pre- 
cifeiy the fame thing in its confcquenccs as if he hud 

' fpeci- 
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fpccifically infured the fliip Prejldenty and had concealed 

what he knew of her condition; and it is immaterial 

whether the information be true or falfe. Decofhiy. 

Scandntt^ 2 Jp. Wms. 170., where one having a doubtful 

account that a flap deferibed like his was taken> infured 

her without informing the underwriters, Lord Maccles- 

fuid^ Chancellor, held, that he ought to have difclofedto 

them what intelligence I>e had of the fhipV being in 

danger, and which might indiice him, at leaft, to fear, 

that it was loft, though he had no certain account of it; 

for if this had been diCcovered, it is impoflible to think 

that the infurers would have infured the Ihip at fo fmall 

U pramium as they had done, but either would not have 

infured at all, or would have infifted on a larger pra^ 

% 

mium, fo that the concealing of this intelligence was a 
fraud. Yet that intelligence was doubtful- 2 Sir. 1183. 
Seaman y, Fonnereau^ at Guildhall: the Plaintiff’s agent 
received a letter to this efFeft : « On-the 12th of this 
“ month I was in company with the ftiip Davy; at 
in the night loft fight of her all at once: the captain 
fpokc to me the clay before, that he was leaky 5 and 
the next day we had a hard gale.” This letter was 
not communicated to the underwTJter '; and although the 
ftiip continued her voyage till the iptb, and was then 
captured, C. J. held, that the agent ought to havo 
difclofed the letter, for cither the defendant w'ould not 
have underwritten, or would have infifted on u higher 
premium. And each party ought to know ail tlie clr- 
cumftances. In the cafe of TVilles v. Glover^ i Nenv 
Rep, 14., the contents of a letter which ftated the pro¬ 
bable* time of the fliip’s failing, w'ere withlield from the 
underwriters, arfd allhougk that expeftation was not 
correft, as the ftiip did itot fail for a fortnight afterwards, 
yet the withholding the intelligence was deemed to 
vitiate the policy. In a late cafe of Beckwaite v. 
grove^ tried at Guildhall^ the Plaintiff had concealed from 

the 


x8io. 

Lynch 


• V* 

Hamh-ton. 
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the underwriters the that he had received a letter 
from the Cape of Good Hope^ ftating that there then were 
twd or three French privateers in thofe feas ; and upon 
the ground of that concealment he was nonfuited^ and 
never moved for a new trial. 

Vmtghan and Felly Serjts., eontri. There are two quef- 
tions in this cafe; firfti whether the Plaintiff is abfolutely 
bound to difclofe the name* of the fliip if he happens to 
know it wlien he effects the policy; and fecondly, whether 
he "is bound to difclofe every idle vumour that comes to his 
ear. The jurydid not proceed on the ground that the com¬ 
munication of this letter was material; for when the Plain¬ 
tiff’s counfel \vould have argued that in his reply, they 
flopped him; and they decided wholly on the ground that 
the Plaintiff, who knew the names of tlie veffels, had 
infured on fhip or fhips without difclofmg them. There 
is nothing in the terms of the fecond policy which in¬ 
dicates fraud, as it has been fuppofed; it only follows 
the phrafe of the former policies, which were effeded 
«« on the good fhip, fay {hip or fhips,’* long before this 
letter was received. It was impoffible that In this cafe 
the concealment of the names could be made, an inftru- 
ment of fraud, for all the former policies had been ef¬ 
fected on fhip or lliips, and this was only an enlargement 
of the fame rifk, and on whatfoever fl.ip the lofs might 
have happened, all the underwriters on all the policies 
muft have contributed to bear it. To infure the refidue 
of the intereft in the fame terms after one ftilp was ar¬ 
rived, was rather a proof of good faith. The produce 
was not fliipped on board the Freftdeni only, nor does the 
policy apply to that fliip alone, but equally to the Anna 
Margaret and Frkndfripy one ofVhich arrived fafe, and 
the other fuftained only a trifling average lofs. The cafe 
might be different if there were any {pretence to fay, that 
the ooncealment of the name of the fhip was fraudulent; 

5 but 
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but that fa£l has not been found by the jury^ nor was It 
even fuggefted at the trial. It is natural to fuppofe that, 
when an underwriter fubferibes a policy on fliip *or 
ihips, fince the net is fpread fo wide as to include the Hamiltom. 
rifk upon every veflci wherein any of the goods can pof- 
fibly be ladenj he will require a higher premium than 
when it is confined to the mifchances that may befal a 
Angle vclTcl; and fince the increafe of preiniunf compen- 
fates him for the more extendc*d rilk, it is unneceiTary to 
give him the advantages which reafonably enough attend 
an infurance efiefted a lower premium. As to the 
ft'cond point, the underwriter may prudently abftain 
from communicating any rumours he may hear, for the 
very reafon that has been alligncd as obligatory on him 
to difclofc them, bccaufc the difclofure would increafe 
his premium. It may be admitted that, by tbe cotw 
cealment, he takes the additional rilk on liimfelf*, il* the 
reports are true, the infurance is gone, but if they are 
falfe, the infurance {lands unafi'e^lcd. In two of the 
cafes which liave been cited, there were not mere ru¬ 
mours, but fails had ailually happened which were 
never difclofcd. It is to be collciled from the cafe of 
Dec^a V. Scandrett^ that tlie ftiip was really captured, as 
it was reported, and it being captured, the Plaintifii 
who bad taken on him this rlik, loft his infurance. In 
the cafe of Seaman v. Fo?mereat(y it may fairly be inferred 
that the fliip was in the Hate deferibed, from the language 
of the report, which adds, « the fhip, however, conti- 
** nued her voyage till the 19th.” This cafe, too, is 
very diftinguilhablc from that of Willes v. Glovery for 
there the plaintiff accompanied his order to make the 
infurance with dircilions to conceal the expeiled time 
of failing. In all the decided cafes the intelligence to be 
communicated has been addrefled to the Plaintiff or his 
agent, und might and ought to have been difclofcd by 
them. Here the letter tras not addrelfed to the Plaintiff 

0 ? 


i8id. 

Lynch 

V. 
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Lynch 


V, 

Hamilton, 


or his agent; Ibnie enemy might have put it up for 
purpofes injurious to the Plaintiff; and at the trial it 
was proved that the rumour was unfounded. If every 
rumour is to be noticed, underwTiters might obtain 
great advantages by themfelves polling up notices that 
ftiips were in danger. Both ihftanccs of concealment, 
therefore, were perfeftly innocent. ^^Mansjield C. J. It 
certainly Aoes not appear in what light the jury confi- 
dcred the concealment of the name of the fhip: they 
may have confidcrod it in two views; firft, as a wdlful 
and fraudulent concealment; fecondly, as an inflancc of 
the bad confcqucnccs of infuilii^ on Ihip or fl)ips, when 
the fliip's name was knowm.3 

Cu}\ adv. vulf. 


Mansfield C. J. now delivered the opinion of the 
Court. 

After having recapitulated the fafts of the cafes, he 
obferved that, no doubt, upon eftablifhed pi"IncipIos, a 
perfon infuring is bound to communicate every intelli¬ 
gence he Ins, that may affedl the mind of the under¬ 
writer in either of thefe two w^ays ; full, as to the point 
whether lie will infureatall; and fecondly, as to tl»e 
point at what premium he will infure. Is this paper 
then a piece of intelligence of that defeription ? It ftates 
that the Prefuknt had been fecn near the beginning of 
her voyage, deeply laden and leaky. In this cafe, the 
infurance being made on fliip or flups, this paper would 
convey to all thofc wdio knew that the goods were on 
board the Preftdent^ the intelligence, that tlfi veflel 
which was bringing the gooils was deeply laden and 
jeaky, but it could not convey that idea to thofe who 
Icncw not where the goods wei^ ; this paper, therefore^ ^ 
could not convey ♦‘o the underwriters any knowledge 
*that the ftiip infured was deeply laden and leaky; but 
did to JoficSi for he knew on hoatd what (hip the goods 
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were laden. This made the dliTcrence in the {late of 
their information; and the withholding of the fliip's 
names, kept the underwriters completely in the dark/as 
to any notice that the ihip infurcd was deep and leaky. 
The queftlon therefore is, whether the Plaintiff, effe£t- 
ing an infurance under this difparlty of condition, is en¬ 
titled to recover. I cannot dUliuguifli this from the cafe 
of Seaman v. Fcnnercauy where a letter receiytd, ftatcd 
that the veffcl infured had been feen in the night leaky, 
and had diCippeared the next-day; and though that 
rumour was falfe, Inafii^uch as the fliip kept her courfe, 
and was afterwards captured, it was held that, for want 
of that difclofure, the underwriters were not liable. 
Wedo not now decide on the pohit, that a party cannot; 
infure on Ihips or fliips when he knows on board what 
fliip his goods are laden, although the jury thought that 
was a proper ground for a nonl'uit, but we decide on the 
ground of the adjudged cafes, applied to the circiim- 
ilanccs of the prefent aftion, namely, that the Plaintiff 
did not communicate tljis rumour, fo prejudicial to tlie 
fafety of the vcffel, when he hlmfelf knew it, at the fame 
time underftanding, as we do, that the rumour was 
groundiefs. 

Rule difeharged. 


iSio. 


Lynch 

V. 

Hamilton. 



Hill Townsend. 


2!E. 


J^HEFHERD Serjt. moved for a rule that the Plain- if an award ii 

tiff in this a£lion, which, upon the trial at Coveniry, 1^1^ Court ^ 

had been referred by an order of vifi priusi might enter 
, , ' j £ > pcrti'Jt judgment 

up judgment purfuant fo the award, upon an affidavit he entered 
that the arbitrator had made fuch an award, and had accordingly, 


fent it the Plaintiff attorney, M'ho was now dead, and 
that the award was not to be found among his papers or 


upon affidavit of 
its contents* 


7 
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x8io. 

Hill 

V- 

Townsend. 


yufic aS. 


If an aflion be 

^commenced, artl 
the Defendant 
become bank¬ 
rupt and (»btain 
bis certificate, 
and afterwards 
permit judj?ment 
to be fi']:ned for 
want of a plea, 
after which the 
Vlain^ifis proceed 
againfi the biil» 
the Court will 
not relieve the 
bail on motion* 
And^/ew^/e, that 
they could in no 
mode take ad¬ 
vantage of the 
bankruptcy and 
certificate. 


clfewhcre. The original draft of the award was annexed 
to the affidavit. 

The Court granted a rule ftiji* and no caufc being 
fliewn, it was afterwards made 

Abfolute. 


Clarke v. Hoppe and Wontner, Bail of 

WiLSOff. 

J^UST Serjt. had on a former day obtained a rule niji 
for fetting afide the proceedings in this aftion 
againft the bail, under the following circumftanccs. The 
Defendants became bail for Wilfon in the original a£lion, 
in Michaelmas term 1808; a commiffion of bankrupt 
iflued agaiiiH WUfon on the 26th of November i8oS : the 
bankrupt obtained his certificate on the 20th of January 
18c 9» not having then pleaded. Tlic Plaintiff had ap¬ 
plied to the commiflioners to be permitted to prove his 
debt under the commiffion, but they would not allow 
him : however, they allowed him to enter his claith un¬ 
der the commiffion, and recommended to him to proceed 
in his n< 5 llon. In June 1809, the Plaintiil figued an 
Interlocutory judgment for want of a pica, and had fince 
executed a writ of inquiry, figned final judgment, fued 
out writs of execution, and proceeded regularly againft 
the bail. 


Vaughan Serjt. on a former day in this term fiiewcd 
caufe. Wilfon might have availed himfelf, in the ori¬ 
ginal action, of his bankruptcy and certificate by pleading*' 
it \ but having negh'cled fo to do* and having permitted 
^all the cofts of the fubfequent proceedings to be in- 
c’lrrcd, ho has loft his opportunity, and the bail cannot 

bo 
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he in a better^ndltion than their principal. If the bail 

could at this moment furrender their principal, he would 
not be entitled to his difcharge, for his relief is only 
under the z€t of 5 Geo. a. c, 30./-13. which enafts 
that, if any bankrupt, who ihall have obtained his 
“ certificate, and fuch certificate fliall have been allowed 
and confirmed as by that aft is direfted, fhall be taken 
in execution, or detained in prifon, on account of any 
debt owing before he becaftie a bankrupt, by reafon 
“ that judgment was obtained before fuch certificate was 
allowed and confirmed,” the Court may order him to 
be difeharged : but if the. principal in this cafe were 
furrendered, he would not be taken or detained, “ by 
reafon that judgment was obtained before hia^certifi- 
** cate was allowed,” for he had his certificate long be¬ 
fore judgment, and before plea pleaded, and might have 
pleaded it; and thefe circumftances arifing long before 
the late ftatute 496^. 3. c. 121. was pafled, it is unnc« 
ceflary to confulcr whether the cafe could be afi'efted by 
any of the enaclmcnts therein contained. 



18x6. 



Glaxkb 

V. 

Hopfe* 


in fupport of his rule- The bail Are entitled to 
relief in this cafe. The objeftiou to this is a furprize ; 
for it was confidered as of courfe that the bail would be 
difeharged. Beddome v. Holbrook^ i Bof, £5* Pull. 450. 
Where, in fare facias againft the bail, they pleaded ge¬ 
nerally that their principal, after judgment recovered, and 
before theyriV^ facias iffued, became a bankrupt and ob¬ 
tained his certificate, which was allowed before the re¬ 
turn of the feire facias ; though the Court, on demur¬ 
rer, held that the general plea was given only to tire 
bankrupt himfelf, and even doubted whether the bail 
could in any wRy plead the bankruptcy and certificate ; 
yet Bullet J. faid, that might afford ground for the Court 
to relieve on motion. i Bof Full. 150., Donsliy v. 
Dunn. But as the bail here were not fixed before the 

certificate' 
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i8io. 


Clarke 

V. 

IlorPE. 


certificate obtained, they cannot be hxcd^fter it. Thtf 
bail in the prefent cafe had no notice that the a£lion was 
prcTL'ceding ; neither ought they to be precluded of their 
relief by the laches of the Defendant, who might have 
pleaded his certificatct 


Mansi- C. J. In every cafe the bail put them- 
felv.'s'^inMie hazard of fufFering by the folly and ncgli-a 
gence of the Defendant ^ and although the common rule 
is that if th-; bail is not fixed before certificate obtained, 
they -TO ilirchargcd : yet here there has been a neglefl: to 
plead the certificate. 

Hf.ath J. It is the bufinefs of die bail to watch the 

proceedings. 


Lawrence J. If the bail will fearch the files of the 
Court they will find a writ of capias adfathfaciejidum re¬ 
turned nihili which is notice to them that the Plaintiff 
intends to proceed againft them. And are not the bail in 
all cafes bound and benefited by the defence of their 
principal ? Is it not their bufinefs to watch him i 

The Court dire£lcd that the cafe ftiould (land over, in 
order that the parties might fearch for precedents in fiml- 
lar cafes. 

On this day the matter was again moved. The 
counfel produced no precedents; but Bejl faid it was 
an application to the equitable jurlftliftion of the 
Court. 

Mansfield C: J. We will let in the bail to try the 
right in the original aftion, in an ifluc j the Defendants 
undertaking not to fet up the bankruptcy and certificate 
as a bar j and the bail-piece in the mean time to Hand as 

a fe- 
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a fccuritjr j the confideratlon of cofts to be referred till 
after the trial of the ifluc ; and the rule in the mean 


18 to. 


time to (land enlarged. 


LAWRr,NXE J- faid that he had made enquiries of 
Mafter FoJlep'j anil tliat the cafe had not been known to 
orcur in the Court of Kwgs limels: that in the ilhae the 
bail were to be Defendants, and the Plaintiff hc»c was to 
be Piaind/F in the iffue, and to aver that fo much 
money was due and owing ; and the bankrupt was not 

to be examined as a witnefs. 

» 

ChambreJ- This is a very nice qucftioii) and it is 
the firff time it ever came before the Court: wc cannot 
therefore give coft? now. 'Phey muff Hand over for fur¬ 
ther confidcvation. 

Rule enlarged. 



Nokes, Plaintiff ; Styi.es, Widow, Deforceant. j^ne 19. 

T ENS Serjt. moved that the acknowledgment of a fine 
might be amended by ftriking out the place men¬ 
tioned in the caption. It was expreffed to be, and was in 
fa£l taken and acknowledged at the houfe of J> P^-rrott^ 
commonly known by the name of Perrotts hotels in 
Brook-Jircety in the pavlffi of S/. (^ezrgCy Hamver-fjuarey 
in the county of Middlejc:^^ on the 7th of i 3 io, 
before two ordinary commiffioners therein named : the 
premifes were in tlie county of Salop* 1 he conufor was 
of the age of 83 years, and had fince returned into the 
county of Salopy and there was fome apprchenfion, from 
the ftate of her health, anA her advanced period of life, 
that it might not be pradicable to procure another ac¬ 
knowledgment by her in that county. It was pointed 

Voi- III. E 


AH fines ac- 
k'lowlci^m’d in 
Wtjlriinjler mull 
he ackr;uv'Ie''jred 
before a jiuldc or 
alerjeant, if 
there is a judge 
in town. 

And if it he 
aoknov’Iedgcd 
before anv other 
commiilioncrs, it 
is irregt)lar> 
whether it appear 
by the caption 
that it was ac- 
knowledfred in 
Wefiminjier'y 

Or not. 




iSio. 


NoKsa 

V* 

Styles* 
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out by the judge’s clerk as an irregularity, that the co* 

nufor being in it was ncceilhry that the 

fhouid per/bna//jr appear before a judge to acknowledge 
it. contenclei{ thiit if the defe£i; ceafed to appeal* 

on the captioHi there would be no objeflion to the fine; 
for the ftate of the conufor^s health was fuch, that if 
fhe were ftill in Weftmlnfler^Q could not appear before a 
judgCi okther in court or at chambers; and moreover, the 
rule of Court requiring perfonal appearance gcnerallf 
was underftood by pra£lioncr$ to relate only to fines le¬ 
vied in term time, not in the vacation ; and upon en¬ 
quiry among praftitioncrs, it appeared that, in point 
of fa£l, it was ufual to take tl^e acknowledgments of 
fines by dedimus as well in Wefiminjlcr ?s in the country: 
and as well when there are judges in town as when there 
arc none. The claufe quia agrotat was in ufe as well 
in the cafe of the coiiufor reiiding in Wejiminjler^ but 
not being well enough to come down to Wtjlminjlcr-hall^ 
as of one refuling at a diitance. 


The Court adjourned the-decilion of the point to tint 
day, when tlicy were clear that tiie amendment could 
not be permitted; and that if it were, the line wouljl 
ftill continue irregular. As to the fuppofed praftice, if 
an acknowledgment is taken before the chief juftice, no 
deditnus is neceflary j if the acknowledgment^ is taken 
before a puifnc judge, or a ferjeant, a dedinms dirofted to 
them is neceflary : but the diflerence is, that while a judge 
is in town no dvdimui can be direcled to any otlier com- ^ 
miiTioners ; amWtbal if the acknowledgment be taken be¬ 
fore a judge or a ferjeant, a dediuuis to authorize it may 
iflue afterw'ards ; but In the cafe of all other commiflioners 
ihQ dedimus muit iflue before J.he acknowledgment taken. 
The fine was irregularly taken in the firft inftance, be¬ 
ing in dircdl contvaditlion to a {landing rule of die Court, 

and 
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and the parties fought to cure it by requeuing thb 
Court to fan 6 tion a fraud on their own rule. 

$ 

£m/took nothing by his motion* 


x8io. 

Nokbs 

Stylss* 


[IN THE EXCHEQUER.CHAMBER.] 


Saxelby Ve Moor. 

^INDAL moved that the clerk of the errors might 
compute the intcren; on the turn recovered by the 
judgment aftirmecl in this cafe : the aelion in the court 
below was for goods fold and delivered, but his affidavit 
ftated a letter, written by the Plaintiff in error, foon 
after the trial, in which he admitted that ho conceived 
that the accounts between the Plaintiff and Defendant 
were finally clofed by the verdift of the jury whence 
the Court could infer that the writ of error was brought 
only for delay. Miller v. Coufins^ 2 Bof. Sj" P^//. 329. 
The Court feeing it was in effedl, though not exprefsly 
admitt^ by the attorney for tiic Plaintiff in error, tliat 
delay was the objeft of the writ, refufed to ftay execu¬ 
tion pending a wiit of error broughi; and the prac¬ 
tice of the King's Bench is the fame. La^u v. 
Smithy 4 2 \ /2.436. n. And wherever the Courts be¬ 
low would refufe to ihiy cxccutiojis, this Court, on af- 
iiroiance, will give interell. 

Mansvielp C; J. Certainly the law is rather in an 
odd Hate In this refpeft* The Courts will not ftay an 
ttcectition where there is pofitive evidence of the purpofe 

E 2 of 


Juns 29 . 

\ 

Upon « writ of 
error being non* 
profled,if the 
caufe of aCUon fn 
the court below 
was not a debt 
which carried 
intereft, the 
Court of error 
will not allow 
intereft on the 
fum recovered 
by the judgment, 
unlefs it is dif- 
tin^Iy proved, 
or admitred, that 
the writ of erior 
was brought for 
delay. 

Although there 
are ftrong cir- 
cumltances from 
which it may be 
inferred that it 
was brought for 
delay only. 
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i8io. 

Sazelby 


V. 

Moor* 


'June * 9 - 

If a builder 
undertakes a 
work of fpecified 
dimenGons and 
inaterialsi and 
deviates from the 
fpcdfication, he 
cannot recover 
upon a quantum 
valehantf for the 
work} labour* 
and materials. 


of delay ; but where there is no evidence of it, though 
every one knows the writ is fued out for delay, it is a 
ftay of execution. The intercli in this Court muft pro-* 
bably follow the rule of executions in the Court? be¬ 
low ) but the fails ftated by the Defendant in error are 
not fufficicntly ftrong to prove that the writ is brought 
for delay only- It is true that the verdiil of a jury fet¬ 
tles the account; but it does not therefore neceflarily 
fellow that the error is not brought for good caufe. 

Rule refufed. 



Ellis v. Hamlek. 

was an action brought by a builder againft lii^ 

employer, upon a fpccial contrail for building a 
houfc of materials and dimenfions fpccihcd in the con¬ 
trail, to recover the balance of the fum therein agreed 
on; the principal part of the price having been paid. 
Upon the trkll of tlris caufe this day at the fittings at 
Guildhall, before Mansfield C. J., the defence was, and 
the evidence fupported it, that the FlaintifF had omitted 
to put into the building certain joifts and other materials 
of the given defeription and meafure. The counfel for 
the Plaintiff proceeded to enquire of the witnenes what 
additional fum muft be expended on the houfe to make 
it equal in value to that which was fpecified in the con¬ 
trail, contending that the Plaintiff was entitled to reco¬ 
ver in this ailion the whole fum which was fpecified in 
the contrail, excepting thereout the amount of this dif¬ 
ference in value, which, they faid, would be the mea- 
fiire of damages, if an ailion'had been brought on the 
contrail by the xmploycr againft the builder for not per¬ 
forming his contrail; and that if the fums which had 
already been paid to the Plaintiff on account did not 

amount 
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amount to the whole price fpecified in the contra^lj de- 
dut^ing tliercfrom the amount of the before-mentioned 
difleretice in value, the PluintifF was entitled to a verdict 
for die refidue, mhius that difFcrence. 


1810. 



Ellis 


V, 

Haml£k» 


Mansfield C. J. was of opinion that the Plaintiff, 
not having performed the agreement he had proved, muft 
be nonfuited. ^ 


The Plaintiff *8 counfcl thenreforted to a count which 
they found in the declaration, for work, labour, and ma¬ 
terials, upon a quantum valebant^ and faid, that the 
Plaintiff having the benefit of the houfes, was bound at 
leaft to pay for them according to their value. Mans^ 
fieldC. J. Suppofe you had come hither upon a quantum 
valebant only, could you have recovered on it ? Cer¬ 
tainly not. The Defendant would have faid, “ I made 
no fuch agreement: I agreed to pay you if you would 
build my houfe in a certain manner, which you have not 
doneHere the Plaintiff has properly declared on his 
fpecial contrail, and he has lliewn and proved that he 
made fuch a c6ntra£f, and has received much money on 
it. He cannot now be permitted to turn round and fay, 
I will be paid by a meafure-and-vniue price. The De¬ 
fendant agrees to have a building of fuch and fuch dimen- 
fions : is he to have his ground covered with buildings of 
no ufe, which he would be glad to foe removed, and 
is he to be forced to pay for them bcfidcs*? It is faid he 
has the benefit of the houfes, and therefore the Plaintiff 
is entitled to recover on a quantum valebant. To be fure 
it is hard that he fhould build houfes and not be paid for 
them ; but the difficulty is to know where to draw the 
line; for if the Defendant is obliged to pay in a cafe 
where there is one deviation from his contrail, he may 
equally be obliged to pay for any thing, how far foever 
diftant from what the contrafl ftipulated for. The Plain¬ 
tiff accordingly was nonfuited; and the cafe was never 
again moved. 

E 3 
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1810. 



Juw 30 . 


Doe, on the Demife of Godsell, Inglis. 


A notice defir- 
ing the Defend¬ 
ant to ** quit the 
premifes which 
you ht>ld under 
me, yoar term 
therein hAving 
long fince ex« 
pired,'* does not 
recognize a hib* 

fitting tenancy 
from year to year 
fiibrequent to the 
term, but is a 
mere demand of 
poflefRoo, 


eji'(f>ment, biouglit to recover the pofleflion of 

a mcfl'uagc in tVf/l Cowesf upon three demifes, the 
firft of which was laid on the a7th of I)ecember 1805, 
and the feJond on the 3 irt Au^^ujl 1809, was tried at the 
Winche^er Lent alTizes 1810, before Qhnmhye when a 
verdift was found for the Plaintiff, fubjefl: to a cafe in 
fubftance as follows : Godfell being I'eizcd in fee of the 
premifes, on the 8th day of Jamuny 1809, by indenture 
demifed them to the Defendant forfeyc.! years from the 
a I ft of Dei'anher then laft paft, at the yearly rent of 
2(5/. and died feifed in March 1802, having firft, by 
will dqly executed to pafs real eftates, devifed them to 
his fon John GodftUy (the Icflbr of the Plaintiff,) in fee ; 
alfo the vents and profits arifing therefrom, to be received 
by his executors until his fon fhould be of age, and to be 
applied by them for his fon’s maintenance and advance¬ 
ment in life, as to his executors fhould feem meet; and 


the rcfiduc, if any fhould remain in their hands at the 
time of his arriving at the age of 21 years, to be paid to 
him for liis own ufe and benefit: and he appointed the 
Defendant and three otiicrs his executors. The Defend- 
ant had continued in pofleffiun of the premifes from the 
commencement of the term of feven years hitherto. The 
Defendant, after the death of the lefibr, paid the rent re- 
ferved by the Icafo to one of his co-executors Thomas, 
Codfelly during the continuance of the leafe 5 and from 
the expiration of the Icafc to the 21ft of December 1808, 
lilcewife paid him rent after the fame rate. The Icflbr 
pf the Plaintiff attained the agt of ai on the r3th of 
Augujl 1809 ;,and on the 2d day of November in the 
(ame year gave to the Defendant notice to quit the 
houfe, (lorp^houfe, and quay he held uiid^jr the lelTor of 

the 
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tlie PlaIntiiF, fituatc at WefiCon^esy \xi IJlf of Wighty l8lO. 
the Defendant's term therein having fome time fince ex- 

4 n tI 

pircd.” No other notice to quit had been given. 'Die Le/Tec of 
queflion for the opinion of the Court was, whether the Godsell, 


kllbr of the PlaintUF were entitled to recover. Isclis. 


Lens Serjt., for tlie leflbr of the Plaintiff, was flopped 

by the Court ; who called on ^ 

* 

Sl^fpierdSerju He contended that by the notice which 
had been given, the leflbr of the PlaintifF, by ufing the 
cxpreffion “ the premifes which you hold under me,’* 
diftinftly recognized a tenancy of the Defendant, as 
holding under the lelfor of the Plaintifl* after the time 
when the old leafe had expired in 1805, and after the 
time when the intcreftof the executors had expired. It 
w^as in proof that the tenancy firft originated from 
2ill December^ and therefore every fiibfequent year after 
the expiration of the leafe muft be computed from 
21 It December^ A notice therefore given on 2d Novetn^ 
biTy muft be underftood as a notice requiring the Defend¬ 
ant to quit on 21 ft December then next enfuing, which 
was too fliort a notice for quitting on that day, and un- 
reafonable; and it could not be underftood as a notice 
requiring him to quit at tlie end of the enfuing year. It 
was therefore bad as a notice, but good as a demife, ov 
rather as the recognition of a fublifting tenancy, which 
could not be determined without notice, and no fubfe- 
quent notice had been given. 

( 

Mansfield C. J. You do not fhew that the holding 
fiibfequent to the expiration of the leafe was with the 
affent of the leflbr of tlye Plaintiflf. There a nothing at 
all in the cafe. This writing is not in the lead like % 
notice to quit, but is a mere demand of poflcflioa, the 
Defendant’s term having then feme time fince expired. 

E 4 The 
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i8io. 

Doe, 
LeflVe of 

OODsrLt, 

V, 

InCL1S» 


The Isflbr of the Plaintiff need not have given any no^ 
tice at all ; but the circumftancc of his having gK'en a 
notice, will not hurt him. The Plaintiff is entitled to 
judgment on the fccond demife. 


June 30 - 

To entitle the 
grantee *)f -m 
annuity to reco¬ 
ver back the 
price, a8 mopt-y 
* bad a-^d rt-ccived, 
it is fufiicient if 
the grantor has 
communicated to 
Ihe grantee that 
are dcfc4>8 
in Ihe memorial, 
and has treated 
for a compre- 
mife on the 
ground of the 
annuity being 
void, although 
the grantee 
neither demands 
payment of the 
arrears, nor ten¬ 
ders new fecu- 
ritics, nor deli¬ 
vers up the old 
ones, before he 
fues. 

And although 
the grantor has 
taken no active 
meafures to fet 
afide the fccurt- 
lic»- ^ 


Waters v. Sir Wm. Manshlix, Bart. 


M^as an action for money had and received, 
brought to recover back the price which the Plaintiff 
had paid for a life annuity, it ha\ing been difeovered 
that on account of an informality in the nicmorial, which 
omitted toftate as part of the confideration, that the life 
of the c(/iu.i que vie was to be infured at the expence of 
the grantor, the fccuritlcs were void. 'Phe Defendant 
pleaded the general ifluc, and the ftatute of limitations. 
Upon the trial of this caufc at the fittings at 
minjler in this term, before Mansfield C. J., it appeared 
that when fix half-yearly payments of the annuity had 
been made, the Defendant, becoming pmbarraffed in his 
circutnflances, went abroad, and after that never 

made any further payments of the annuity. In hisab- 
fence, his mother, I^ady Manfelli within fix years before 
the commencement pf this adlion, by the agency of her 
folicitor, fenta pirculaf letter to all her fon’s annuity cre¬ 
ditors, and amongft others to the Plaintiffi apprizing 
them that (lie was informed that all annuities could 
be fet afuie for want of form, but that flie was willing to 
comproinife with all of them, if all would accede to the 
mcafurq, and to repay them their principal and intcreff, 
they giving credit for the feveral^nnuity payments which 
they had received \ but, that unlefs all accepted the pro- 
pofal, it would not be granted to a part of them only, 
and they would receive nothing. When the Defendant 

t5 returned 
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returned to En^lnv.d he aflented to what I^ady Manfdl 
had done; but all the annuitants not acceding to the 
terms propofed, tlic negotiation dropped. Lady Mt^n- 
feir^ folicitor being examined, ftated, that lie never 
knew of the fpecific defe^is in this annuity: the Plain¬ 
tiff's folioitori on the other harjd, gave evidence 
that he did know of the fpecific defctls, and Le- 
Jicved that the other witnefii knew them. Lefts Serjt., 
for the FlaintifL relied on this evidence as proving 
that, within fix years paft, the Defendant had ac¬ 
knowledged the debt, by admitting the annuity deeds 
to be void. Bejl Serjt. and Cajberdy for the Defendant, 
objefted, that the money was originally paid as the con- 
ildcration for the purchafe of an annuity, and nothing 
was proved by which it appeared that the annuity diii 
not ftill fubfift: for although it was alleged that there 
was fome defeft in the memorial, the fpecific defeft was 
not ftated to the Plaintiff, and nothing was in fafl done 
in confequence of the objeftion. If the Defendant had 
applied to this Court, and had procured the annuity to 
be fet afidc for thefe defeds, the Plaintiff might well 
have recovered the price \ but Lord Kettyott C. J. held, 
that it was ncceffary the grantor fhould dilfent to the 
annuity, and that unlefs the annuitant has communicated 
the defed to the grantor, and requefted new fecurities, 
and until tbe grantor has refufed to exc<;ute them, the 
annuity muft be deemed to fubfift; or at leaft it does 
not lie in the mouth of the annuitant, by whofe own 
laches it happens that the fecurities are imperfed, to fay, 
that it is at an end. Weddvll v, Lyneham, i Efp* N, 
Rep^ 309. Hicls V. Hichy 3 Eajly 16. Where the Court 
held the defendant entitled to fet off all the annuity- 
payments that had been^ made before the annuity was 
fet afide, it exprefsly appeared that new fecurities had 
been tendered by the grantee to the grantor for execu¬ 
tion, 


1810. 


Watiri 

t*. 

MANSlLLk 
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x8xo. 



Waters 


Mansbll. 


tion, apd that the latter had refufed to execute them- 
At lealt the Plaintiil" ought to have given up the annuity 
de^s to be cancelled; for before he could fuftain this 
aftion, he was bound to put himfelf into fuch a fitua- 
tion, that he could never again turn upon the Defendant, 
and, by infifting on the annuity, render it necelTary for 
him to move to fet afidc the fecurlties. 


Mansfield C. J. Lord Kenyor^% opinion is clearly 
law fo far as this, that the Plaintift' cannot, by his own 
negligence, alter the contract from a contrail of annuity 
to a contrail of money had and received; but after this 
negotiation, and it being undei flood between the two 
follcitors that the fecurities are void, the queftion is, 
whether, upon the compromife not going on, it was 
necelTary for the Plaintiff to demand payment of the 
arrears of the annuity, or to tender new deeds before he 
could bring this ailion : he was not bound to fend back 
the old deeds, for they are part of his evidence to make 
out his cafe when he comes to bring his ailion for mo- 
ncy had and received. The evidence being contradic¬ 
tory as to the folicitor's knowledge of the defeils, his 
Lordfhip left it to the jury to find, whether the Defend¬ 
ant had diflented from the annuity or not, and, confi- 
dering this as a new point, direiled the jury, if they 
(liould be of opinion that the Defendant had diflented* 
they fhould find a verdiil for the Plaintiff) and gave 
liberty to the Defendant to move to enter a nonfuit, if 
the Court fhould be of opinion that it was ncceiTary to 
this ailion that any thing more fhould take place be¬ 
tween the parties, tlian that both of them (hould under- 
Hand that the fecurities were void. The jury accord¬ 
ingly found a verdiil for the PlamtifF for the daihages in 
the declaration, fubjeil to an account to be taken by an 
arbitrator, and fubjeil to the point referved^ 
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on this day moved to enter a nonfuit, upo^ the 
fame grounds which he had taken at the tria]> and par¬ 
ticularly infifted on the point, that the Plaintiff ought tp 
have given up the deeds % for that by lying by, he might, 
in many cafes, change thp Defendant’s fituation, whole 
witneffes might die, fo that if the Plaintiff Ihould again 
choofc to fet up the annuity, the DeTendant might be 
unable to difprove it. ^ 



Wateri 

V. 

Mansslu 


The Court were unanimous in refufing the applica*. 
tion: it was a (Iraiige argument: the Defendant firft 
pays fix half-yearly payments, then becomes embarraffed, 
and ccafes to pay ; he then treats for the redemption of 
the annuity, and on that treaty both parties agree that the 
annuity ia void, and no payment thereof is ever afterwards 
piade. 

Rule refufed* 



Rawmngs, Demandant; Price, Tenant; Johh 
Tom and Mary his Wife, and William Tom 
and Mary his Wife, firft Vouchees j John 
Tom the Younger, fecond Vouchee. 


recovery was intended to have bctMi of E(^er 
term laft part, and with treble voucher, the vouchees 
appearing by attorney, and tjie tenant appearing in per- 
Ibn. By a miftakc, however, only one dedimus was ob¬ 
tained, and fent into the country j but the acknowledge¬ 
ments of both the firit and fecond vouchees were tak(Ai, 
the latter of which was therefore irregular; and after 
the writ of entry had iiVu^d, and the tenant had appeared 
at bar, the curlitor, difeovering the miftake, refufed to 
make out the wi/ZliwM/ and txanfeript, upon the ground 
there ought 19 have been a fecond dedimus for the 


A recovery may 
be amended by 
flriking out the 
voucher of a 
vouchee, whofe 
acknowledgment 
was taken with* 
out a dedimus m 
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iSro. 



Rawlings, 
Demandant; 
Price, Tenant; 
Tom and Others, 


Vouchees* 


fecond vouchee. Ic being of little importance whether 
the fecond vouchee were or were not vouched, in order 
to* avoid the expcnce of fufFering another recovery de mvo^ 
Lens Serjt. moved to amend the writs of dedimus and 
entr]f, and the warrant of attorney, duplicate and praetpe 
at bar, by ftriking out the name and the warrant of 
attorney of John Tom the younger, and every thing elfe 
that rclAed to him ; fo that the recovery might become 
a recovery with double voucher only, and might pafs aa 
of the laft Eajler term, 


The Court permitted the amendment 



Ju!y z. 


Pearce Hooper and Others* 


If a Defendant ^T^RESPASS for breaking and entering the Plaintiff's 

calls on a Plain- clofe, called Coldrtnick Wood, and cutting down 

liflF to produce at coppice and underwood there crowing, and feizinc, 
the trial a deed ^ fe b* 

inhtscuftody.to taking, and carrying away the fame. The Defend- 

which the Plain* ant pleaded not guilty. Upon the trial of this 

tiffiflaparty,and 3^ Latmeefion^ at the laft spring affizes for 

under which he ^ f 

claims a bene- county of Lornwall^ before Graham B., it ap-* 

ficial eftatc, it is peared, that by a leafe bearing date the pth day of 


not necefTiry th^t 
the Defendant 
ihould call the 
attefting witnefs 
to prove the due 
execution ot the 
deed when pro* 
duced* 


March 1766, Sir Chrljlopher Freife granted to Thomas 
Pearccy for a term of 99 years, determinable on 3 lives, 
all that mefluage and tenement, with the appurte¬ 
nances, called Coldrinicly then in the occupation of 
Thomas Pearce^ excepting thereout all timber trees and 
faplings, with liberty for the leffor to enter and cut them. 


The leflee was dead : and the Plaintiff was his fon, and 
liad for fome years jcen in poffefllon of the premifes de- 
mifed by the leafe, -as executor to his father. The place 
in queftion w'as a wooil, containing about 15 acres, ad¬ 
joining 
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joining to Caifrhric'i tenement^ and called Coldrinick 
wood, which the Plaintiff now claimed as part of the 
eftate of Coldrinick* At a public au£fion, for felling in 
lots feveral eftates of the proprietor of thefe premifes, 
held on the aid of November 1808, the thirty-fecond lot 
expofed to fale was deferibed to be the fee fimple of Cold^ 
rinick edate, then in the poiTelTion of the PlaintifFi and 
containing 45 acres. The Plaintiff was prefent iff perfon, 
and was the highed bidder for this lot, and was declared 
the puTchafer. The thirty-third lot, which was next put 

up to fale, ivas deferibed in the particular to be the fee^ 
fimple of Coldrinick wood, in hand, containing 15 acres, 
ivith the underwood and timber thereon, and immediate 
poffeffion thereof to be given. The Plaintiff, by his 
agent, ^Id for this lot alfo. He did not, at the time of 
the fale, claim the property of it to be his own ; nor did 
he objcdl to the fale. This lot was bought in ; but the 
Defendant, Hooper^ afterwards became the purchafer, by 
private contra£l; and at a fubfequent time, with his fer- 
vants, entered thereon, and cut and carried away a part of 
the underwood and alders, being of fuch a defeription, 
that, if the place in which, &c. were demifed by the 
leafe of 17^)4, the wood taken was not referved to the 
Icffor under the exception therein contained. The Plain¬ 
tiff gave fome evidence of his having for feveral years 
having had the occupation of the wood, by dcp’afturing 
his cattle therein, making the hedges and fences thereof, 
and thinning out the underwood, and taking it for his 
own ufe. The Defendant propofed to (hew, not only 
that this wood was not comprehended in the Plaintiff's 
purchafe of Coldrinick eft ate, but that fince his purchafe 
was commenfurate with the premifes demifed by his 
leafe; his taking a conveyance which excluded the wood, 
was evidence againlt him that he knew that the wood 
had never been demifed to him by the leafe; and with 
this intent the Defendant gave notice to the Plaintiff to 

produce 


1810. 

Pbarcs 


V* 

Hooper* 
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produce, upon the trial, the indenture of leafe and 
leafe, wherein the vendor had conveyed to him CVA/- 
rinici eftate, by a defcription limited to a fpecific num* 
her of acres ; which would neccflUrily exclude ColA'i^ 
nick wood. The Plaintiff accordingly produced thefe 
deeds ; but tlie Defendant not being prepared with the 
attefting witneffes to prove the execution of them, it 
was contended on the part of the Plaintiff, that without 
fuch proof they could n'ot be received in evidence^ On 
the other hand, the Defendant contended, that fince thefe 
inflruments came out of the hands of the Plaintiff, un^ 
dcr a notice to produce themj and contained his title 
to the premifes, (if he had any title,} it inuft be confi-- 
dered that further proof of the execution of them was 
unneceffary. Graham B. was inclined to receive the 
evidence, but, upon the authorities cited, rcje£led it, re-4 
fervlng the point; by the produftion of the original 
deeds the Defendant was incapacitated from giving in 
evidence a copy of it, with which he was prepared J 
and the jury found a verdift for the Plaintiff. 

Lens Serjt., in laft Eajler term, nio\'ed for a rule nift 
to fet ahde the verdict; and to have a new trial on ac* 
count of the reje6\ion of this evidence : he admitted 
that in a recent nift prius cafe, IVetherJlon v. EJgmgfcn^ 

2 Canipb, 94., the rule in Gordon v. Secretan^ 8 T> 72 . 548., 
had been adhered to ; but he obfor^'ed that if the Plain¬ 
tiff had brought an aftion direftly upon this inftrunient, 
the Court would have i iiablcd him to prove the execution 
of it, by compelling the Defendant, under a rule of the 
Court, to produce it for infpe£lion. Blakey v. Porter^ 
ante i. 386. Perhaps, wJici^ the Plaintiff claimed only 
indireftly through the medium of that inftrument, the 
Court might not think fit to exert that interference ; but 
if was neverthelefs reafonable that the Plaintiff fhould 
not be precluded from proving his cafe, becaufe the De¬ 
fendant 



IN THE Fiftieth Ykir op GEORGE III. 


fendant might think fit to withhold from him the know* 
ledge of the names of the attefting witnelTes. It 
was of the greated importance that this point Ihoulckbe 
fettled. The Court granted a rule nyi* 



i8io* 

PeARCS 


V. 

Hooper. 


Be^ Serjt., in (hewing caufe againft the rule, firft 
contended, that as the Plaintiff had, under the leafe of 
1764, a title to the underwood at lead, whcthA the fce- 
fimple of the foil had been finite Conveyed to him or not, 
the Court ought not to fend this to a new trial; bccaufe 
if they did, upon the leafe, the Plaintiff muft necelfarily 
obtain a fecond verdift fimilar to the firft. But the Court 
held that they could not fay that the effed); of this evi¬ 
dence, if admitted, might not very materially alter the 
cafe 5 and that the queftion therefore was, whether 9 
deed coming out of a maifs hands, to which he himfelf 
is party, is admiffible in evidence againft himfelf, with¬ 
out any proof of atteftation ? Upon which Bejl argued, 
that it was incumbent on the party calling for the deeds 
to prove the execution of them. The point had been de¬ 
cided in Gordon v. Stcretanj 8 T. 72 . 5 ^*, where a decla¬ 
ration on a policy averred the Plaintiffs to be Interefted 
to the amount of the infurance ; and the Defendant, 
meaning to difpute that fa£l at the trial, gave them 
notice to produce certain articles of agreement between 
them, (who were alfo owners of the Ihip,) and the cap¬ 
tain, whereby, as he couteiulcd, it woultl appear that 
the captain, who was not a Plaintiff, was interefted in 
one-third of the neat profits of the cargo, and that con- 
fequcntly the Defendant, who had pai<l into court more 
than the amount of the other two-thirds, was entitled to 
a verdict. The Plaintiff produced the inftrument, at- 
telled by two wlt:ieflcs„,and infiftcd that the Defendant 
muft call one of them to prove the execution : againft 
this, the cafe of Iht King v, Middlczoy^ 2 71 72.41., 
WRS itrongly urged, but Lord ElUnhorough C. J. faid, 

that 
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lOi'j. 

PE^RCk 

V, 

lioOPLR. 


that tliat cafe had been fmcc over-ruled; and thjit to 
notice given to the oppofitc party for the produfllon of 
ani inftrument at trial, did not relieve the party calling 
for it from the neceflity of proving it when produced 
by the fubferibing witnefs. If it were fo, it would 
follow that if a party were fixed with the pofleffion of an 
inftrument aflefling his property, however quedionable its 
cxccutioQ might be, and even though he had impounded 
it bccaufe it was forged, or had been obtained by fraud ; 
the party attempting to avail himfelfof it would, according 
to this argument, be relieved from the neceflity of calling 
the fubferibing witnefs. This cafe, which has been fo re¬ 
cently decided, is not dillinguifliablc from the prefent • 
the agreement there called for was, like ihe conveyance 
here, an inftrument to which the Plaintiff was a party, 
and which was in the hands of the Plalntiir. It is Imma¬ 
terial what arc tlie contents of the inlhument; the only 
quelllons to be aiked are, who arc the parties to it, and 
in whofc hands is it found. TJiU decillon has, ever 
iince it was pronounced, been acted on at nifi priusy 
.iiul tlicre is mu^ reafon in it. A party wlio does that 
which in fairnefs and in duty he Is bound to do, by pro- 
<lu(ing upon notice any inftrument he has in his hands, 
docs not thereby difpenfo witli tlio proof which is re- 
tiuircd in all other cafes, the teftimony of the attefting 
M'itiu’fs, wlio pcrlups may know fomc fraud, or other 
peculiar circunillanccs under which the execution was 
obtained* 


A/Vif, ctfilrhy was ftopp(\l by the Court. 

MansfiL'Ld C. J. There cau be no doubt in this 
cafe. The cafe decided bcforc^Lord Elknborough might 
be perfeftly right: the mere pofleffion of an'inftrument 
does not difpcnfe with the neceflity which lies on the 
patty calling for it, of producing the attelling wdtncfs. 

An 
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An uiftance Is properly put in the cafe of a will, cited in 
Gordon v. Sveretan^ as having been tried before Lord 
Kenyon for fnppofing that an heir at law is in poflef- 
fion of a will, and the devifee brings an ejeflment, and 
calls on the heir to produce the will; there the heir 
claims, not under the will, but againft the will, and it 
would be very hard that the wdll fhould be taken to be 
proved againfl him, becaufe ho produces it: but that is 
very <lii}erent from the cafe where a man is called on to 
produce the deed under which he holds an cftatc. The 
Defendant has no interett in the fcc-fimple of the eftatCi 
if this deed docs not convey it: confequently, if he pro¬ 
duces the deed under which ho claims, fhall it not be 
taken to be a good deed fo far as relates to the execution, 
as againfl himfelf? There mull ncccfl'arlly, therefore, be 
a new trial in this caufe. 


1810. 

^ l-w"' ■ 

Pearck 

V. 

Hooper* 


The reft of the Court concurring, 


Rule abfolute. 


Morgan, on the Demife of Dowdino, Efq. 

BiSSELL. 


J;dy Z. 


ejetlmcnt was tried at the Hcrcpvd fpring \Vht*l!^cr an 
aflizesiSio, before Z/'/TtW/V/v J. and a verdlcl was inlUumcnt fhall 

taken for the Plaintifi', with liberty for the Defendant oronJy 

an aj'recmc'nt for 

a leafe, depends on the intention of the partite, as it is to be collcilcd from the 
inflrurnent. 

Strong circumflances of inconvenience apparent on the inftrument, if it fhuuld 
be conftriicd as a Icafe, indicate the intenitun of the parties that it fhould be an 
agreement only. 

Such as a flipulation that otit of the rent mentioned, a proportionate abatement 
fliould be made in refpeft of certain excepted premifes; for until that was ap¬ 
portioned, the IcIFor could not diflrain. 

And a flipiilation that tlic tenant fheuU hold at and under all ufuil covenants as 
between landlord and tenant where t!ie premifea are filuate \ for it may be difput- 
able what are ufual covenants. 

VolAIL F to 
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1810* 

-- 

Morgan^ 
l.cflec of 
Dowdino, 

V. 

Busell* 


to move to fet it afide, and enter a nonfuit, in cdfe the 
Court lliould be of opinion, that the inftrument put in 
evidence amounted to a leafe of the farm in queftion. 
The inftrument, when produced, appeared damped witli 
a fixteen fliilling agreement ftamp, and with a thirty 
fliilling deed ftamp alfo: it was dated on the id of 
Odlobcr i 8 o( 5 , and the contents were in fubftance as fol¬ 
lows : “ Mr, Doivdifig agrees to let to Mr. Bijfdl all that 
farm in the parifh of Cradlcy^ (except 3 pieces of land, 
containing 5 acres or thereabouts, and except all trees, 
faplings, coppices, woods, and underwoods, with liberty 
to fell and carry away the famoO to hold from the lyth 
of September Jaft, for the term of 2i years, determinable 
at the end of the firft 14 years on 12 month^s notice, at 
the yearly rent of 226/., payable on the 25th of Jatiuary 
yearly, and at and under all other ufual and cuftomary 
covenants and agreements, as between landlord and te¬ 
nants, where the premifes are fituatc. Mr, B/Jt/i to 
ipend fix waggon loads of Worcejler dung annually, over 
and above what is made upon the land j to remove the 
flocks in Bonti^ Piich^ (except the pear trees,) into or 
round the piece of land called Old Cradky^ at his own 
expcnce ; Mr. ’Donvdtug to allow 26/. a-year for manure, 
10 loads to be fpciit annually on the meadow land ; — 
to erc(ff a cowflicd, pitch the ftable, and pale the fold- 
yard;— to put nfew gales wdicre Wanting; the fold- 
yard to be completed In a month from this time; the 
fame to be kept in repair by Mr. Bijfclly being allowed 
timber in the rough; to have the ufc of limeftone in 
the coppice adjoining, for the farm, and for fale 150 
loads : to allow a proportionate part of the rent from 
Michaelmas to Chrtjlmas; to put and keep the tiling in 
repair during the term; to aljow a proportionate part of 
rhe rent for the three pieces of land above excepted, 
V/itnefs our hands, ift O^ober i8o(^, Juhn Donvding^ 
fla/eph Blffi'UP This inftruincnt w'^as figned on un- 

ftamped 
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ttampetl paper, at die office of the attorney for both par¬ 
ties, who afterwards, about the end of the year 1809, 
without any efpccial direftion from the Defencknt, 
caufed it to be damped with an agreement damp, but 
afterwards, in February 1810, a Ihort time before the 
trial, caufed it to be Itamped with a leafe damp at the 
Defendant’s requed- The Defendant entered on the farm 
in purfuance of the agreement, as from Michadihas 1806, 
and paid rent. A draft of a ?eafe was afterwards pre¬ 
pared, but the parlies being unable to agree on the co¬ 
venants to be inforted, it never was executed. In Ja* 
f/rurry 1808, the Defendant received i.oticc to 'quit at 
Michaelmas 1809. In order to flicw tliat tliis indru- 
nient amounted to a leafe, for the Defendant the cafe 
was cited of Foole v. Henilcy^ 12 168, j but for 

the Plaintiff* the diltiiitSlioii was taken, that tliere tlie 
concluding words, this agreement to be confidcred 
binding till one fully prepared can be produced,'* 
made that to be a Jeafe ; but that the general rule was, 
whether a future indrument is contemplated. Law¬ 
rence J, faw nothing in this piper that looked to a future 
leafe, and what pafl'ed afterwards was not material. 
Where there is an indrument, by which it appears that 
one party is to give pofleffion and the other to take it, 
that IS a leafe, unlels it can be colle(flcd from the in- 
Ihumcnt irlelf, duit it is an agreement only for a leafe 
be afterwards msde. 


1810. 

Morgan, 
Leflec of 

Dowdimc, 

V. 

BUSBLl** 


Williams Serjt. liaving in this term obtained a rule 
nift that the verdict might, be fet afide and a nonfuit 
entered, 

Bejl Serjt. now fliewed* caule. He contended, thnt 
the intention of the parties was to be colle£led, not 
merely from the contents of the indrument, but from 
all ancillary circumftances. It was, however, clear, even 

F a from 
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. contents of this paper, that it was aot the 

Morgan, “lilcument intended to regulate the inferefts of thefe 
LelFee of tsvo'parties during the term agreed on. The relation of 
Dowding, landlord an.l tenant is not complete unlcfs the landlord 
Bissell. diftrain. In the beginning of this inllrument is an 

agreement for the yearly rent of 226/., but in a fubfe- 
fjuent part of it is 3 flipulatioii, that the landlord fliall 
allow a proportionable part of that rent to be deduaed 
in refpea of the three excepted clofes. Until that pro¬ 
portion was afeertained, there was no fixed rent, confe- 
cjuently no dillrefs could be taken. It is further flipu- 
lated, that the demife ft, at and under all other ufual 
covenants. A covenant neceilaiilv implies, that the 
terms arc to be defined by a deed under fcal, whereas 
this inftrument was not under fcal j and that the De¬ 
fendant undcrflood it to be an agreement only, may be 
Inferred from the circumftance of an agreement (lamp 
being affixed to it, and ftill more flrongly from the cir- 
cumflance of a draft of a leafe being afterwards prepared 
by the direftion of the parties, and broken ofi'becaufo 
they could not agree vi hat were the covenants to which 
this contrail bound them. Ikcfidcs, if this were the final 
jirftniment, it would be iieccir.iry in declaring thereon, 
iirft, to aver and prove what were ufual and cuftoinary 
covenants, w-hich would be extremely inconvenient, and 
.never could have been the intention of the parties. 
[Lairrence J. The argument is not, that no further in- 
ftrument was intended, but that the firfl inftrument 
conveys an intcrcft as a leafe, and that the future leafe is 
in the nature of a further alTurancc.] This is very dif- 
tinguifliable from V. which was an agree¬ 

ment for a buiKhng leafe, and there a feparatc leafe was 
to be granted of each houfe fhceeflively, as It fhould be 
finiflied, in order to make a diftinft title and apportion- 
^ ment of ground-rent to each fubordinate purchafer. 
Notinng of that fort appeared here ; and the afts of the 

^3 parties 
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p;irt!es denote as ftrongly as any exprcfs declaration they 
could have made, their intention of having a leafe- He 
alfo cited Sturgeon y. Painter^ Noy^ 128.; Goodtith^cn 
demife of Eflivicky v. JVay^ i Teniu Rep. 735-; Docy on 
dem 'ife of Cooroy v. Clarcy 2 Term Rep. 739. ; Roey on 
demife of Jackfony v. AJIibuniery 5 Perm Rep. 163.; and 
though that cafe turned upon the want of a llamp, yet 
the executing an agreement witliout a ftamp,* indicated 
that the parties intended an agreement for a leafe, not a 
Icafc; for an agreement ftamp could always be after¬ 
wards affixed after execution, upon payment of the pe¬ 
nalties ; a deed ftamp could 'not, until a very recent 
change made in the praflicc of the ftamp-officc. He 
alfo cited DoCy on demife of Bromfeldy v- Smithy 6 Ucfly 

53 ^- 


1810. 



Morgan, 
LcfTee of 
Dowding, 


BiSSKLL* 


Shepherd and WiliawiSy Scrjts., ronlrh. Every inftru- 
ment in writing muft fpcyk for itftlf, and the intention 
of the parties cannot be tried by parol evidence, or any 
aclisor matters out of the inftrinncnt. It is not conclii- 
dve againft its being a leafe, that it thereby appears that 
fomo further inftrument is to be prepared, for if it alfo 
appears that the pofloinon was inteiulLd to pafs by the 
firft inftrument, it is a good demife, notwitliftanding 
the intention to make further aflurance. D}\ikey, Alun^ 
dn\y IP. Jon, 231. S. C. Cro, Car. 207. Tifdale v. 
/^(\v. Hob. 34. Cro. RU%. 33. W.ddons afe. If one 
fay to me, “ you fliall have a ItMfe of my lands in 77 . 
for 21 years, paying therefore ten thlllings per annum : 
make a leafe in writing, and I will tlgn it.” This was 
agreed to be a good leafe by parol, although no writing 
be made of it 5 for the intent of the loflbr is fufficicnily 
exprefled, and the making of it in writing is but for fur¬ 
ther aflurance, 2 BL 973, BaxUr^^ on demife cf Abraw 
haUy y. Browne. Tlic letlbrs agreed with all convenient 
fpeed to grant a leafe to Br,,wney and they thereby fit 
;^j]d let to him the premifes ; the agreement tlieu pm, 

E 3 eeedejJ 
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MoRGAN'i 
Lcllec of 
DoWDtNGi 


V, 

B1SS£LL> 


cecded to flijuilatc that die leafc Ihould contain ufu«l 
covenants, and certain fpccial ones, in one place whereof 
occurred the words this deniife.” And the Court held 
that the inftrunient amounted to a leafc- [_Laivrcncey^ 
The circuniiianeos there ihewed the party's intent to be 
fo ; on which the Court relied in givin^r judgment.] 
’'Jdiey admitted that fome of the modern cafes had relaxed 
the old rules, and countenanced the idea that where the 
parties contemplated a future inftrument, tliat intention 
ihould control tlie words of prefent demife. But moll of 
die cafes where it had been fo held, were cafes in which 
circlimltanccs ftrongly fliewed the intention of the par¬ 
ties that the inllrumcnt fhould not amemu to a Icafe, as 
in Doe^ //. Coore^ v. Clare ; where, if it liatt been a Icafe, 
the leflbr would have incurreil a forfeiture of his copy- 
hold. In the cafe of Daey on the demife oj Bronijltldy 
V. Smithy a new limitation of the eftate, in favor of the 
leflbr’s fon, was to be made in the loafos, wliich was not 
contained in the agreemmt; if, therefore, ih*' polleirion 
liad pafibd by the agreement, it Mould have paGed un¬ 
fettered by that limitation, Md>ich mms not to take place 
till a leafc was executed. In Goodtitle^ ex dem, lifl^ivich^ 
V. Way was an expreis agrccniont that leafes with the 
uliial covenants flionld be executed before Michaelmas. 
Barc\ v. Nugent’^ cited in Roe v, ^foburnery is a much 
flrongcr cafe than this; for there, although an exprefs 
agreement for a future leafe was inferted, the inftrument 
was held to be a leafc on account of the words of pre¬ 
fent demife. There is nothing on the face of this agree¬ 
ment by which the parties liave bound themfelves, 
which renders it neceffiiry for them, to have any future 
leafc. If, in order to avoid the expence which long 
leafes now occafion, and to favcfworcls, the parties cliufe 
to frame a Icafe by dcmifmg according to the cuftom of 
the country, or under and fubje£l to all ufual covenants^ 
it would be a good Icafe. It is not the Icfs operative 

becaufo 
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becaufe extrinfic evidence muft be given to try what Is 
the cuftom of the country. Provifos for the leflbr’sre- 

It 

entry in cafe the leflbe fhall not cullivutc and manage the 
land according to the cuftom of* the country are com¬ 
mon. Powers to Icafe according to the cuftom of tho 
country are frequent in fcttlementsil What covenants 
are ufual, is to be determined by matter d^iors tlie 
fettleracnt; and why may not,it be fo with regard to a 
leafe ? If a Icafe under fcal had been granted for 2i 

K .3 

years, at 226/. rent, habendum^ by, under, and fubjefl to 
all ufual and cuftoniary covenants and agreements, that 
would have been a good leafe without more. Every 
tiling which requires to be fpccilically ftated, and 
cannot be cxpreflcd by reference to other contraffs, 
tUQji as the removing the ftocks, afcertiiiiiing the 
<|uantity and defeription of manure, and the pr.rticutar 
buildings, repairs, and Improvements to be performed, 
is already fpecified. If the Icflbr could not dlftrain in 
this cafe, there are many leafes on which no diftrefs 
can he taken ; as where there is a liberty for the landlord 
to rcfuinc apart of thepremifo, abating out of a grofs 
referved rent, a proportionable rent or value for the part 
refumed ; but the anfwer is, id certuin cj}^ quod certmn 
reddipoitjJ: and it is to be afcertaincil by appraifemenc. 
if there be an ovi^lion for part of thepremifes demifed, 
there fliall be an appottionment of the rent; and there 
the amount is to be afeertained by a jury : it docs not 
avoid tlie whole leafe- [The court, inifcrpofing, relieved 
them from anfwerlng the argument railed from the af¬ 
fixing firft of an agreement ftamp, and then of a deed 
ftamp; the only thing to be confidcred was the intentiou 
of the parties at the time of executing this coiitra£I as 
therein exprofled.] A Covenant for a future leafe is often 
inferred in Icafcs where it is not necelTary, in order to 
uvoidadoubt; befidcs, covenants for further aiTurnnco 
arc common In leafes, cfpeclally in the buildu^g leafes oi 

F * upb!e« 
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JMcrcax, 
LcHce of 
Dowding# 


V. 

Bissell. 


roblenicn about this metropolis,' who never grant the;r 
lefl’ees acccfs to their title-deeds, but inftcad thereof, in-: 
ferf this covenant. Gainsford v. Griffith^ i &aundm‘l%^ f* 
is a cafe of the aflignec of a term recovering upon the 
affignor’s abfolute covenant for title. A Icafe needs not 
to be uiuler feal : and it is for the good of the common¬ 
wealth, and the advancement of agriculture, to uphold 
this furt of contraAs, as Icafcs. Upon the covenant for 
further nflurance the Defendant has two remedies, either 
to fuc for damages on the covenant, or to go into a 
court of equity to enforce a fpecific performance of the 
covenant. Jirmldcnv. 9/*^^ 325. decided, both 

that a court of equity would enfoixe a covenant clearly 
cxpvoill il ^or renewal cf a Icafe, ami that the arts of the 
panics were not admifliblc as evidence to explain the 
meaning of the iuHrunient. 


Mansfii-M) C. J. This fort of qucflion which wx are 
now about to decide, is an extremely iinplcafant one j tlic 
gooil feafe is with the modern cafes. Wlieu thc^paity 
enters into that, wdiich c:; the face of it appears to bo 
an agreement, though there are words of prefent tie- 
niife, yet, if you collexif on the face of the inftrument 
the intent of the parties to give a future leafe, it fiiall be 
an agreement only. It is true, ns hath been faid, that in 
nio!i of the cafes there have been poftlvc agreements for 
■a future Icjfe, and that there is none fuch here 5 but the 
real qneftion is, wh.it did thefe panics intend? Now 
the riaintifT’b Icli'or to Ivl to tlic Defendant, (not 
ufir.g the ftroiig vrf'rds which nc in Barry v. Nugenty 
and other cafes,) all that farm, c.'fccpt, fee., and he goes 
on to make partiLul.ir proviljous, .ind then he fays, << at 
the yearly rent of 2:6/., and udder all nfual covenant'i 
and agreements as between landlord and tenant wdicre 
the prennfes arc filuite f’ this is not the language In 
which a lawyer would introduce into % Icafe tha techni¬ 
cal 
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cal covenant for further aflurance, but contemplates the 
entire making of an original leafc. Then follows a par¬ 
tial apportionment of the rent from Michaelmas^ to 
Chriflmas^ which I do not underftand j for the date is 
the ad of OBoher : but tlien comes an apportionment of 
the rent for the excepted premife^. Now, do thefe 
words imply, or not, that one of the parties fliould 
grant and the other accept a further Icafe ? Would any 
landlord or tenant of common Tenfe enter on a term for 
21 years, without afeertaining what were the terms on 
the one Hde and the other by which they were to be bound 
for 2 1 years, and what was to be the rent apportioned 
for the excepted premifes ? The landlord thinks he is 
injured by a breach of covenant, and brings an action j 
and then it is to be gone into what are the proper cove¬ 
nants according to the cuftom of the country ! In like 
manner they mull go to a jury to fee what is the rcMit of 
the excepted land. Does not then this agreement clearly 
imply that the parties meant to have a leafe ? The laiuU 
Jord did not moan that the tenant fliould liold, nor did 
^lie tenant mean that the landlord fliould have the rent, 
without previoufly afeertaining what was the rent, and 
what were the terms on which lie fliould hold- Wc mufl; 
therefore prefume that they meant to have a further 
Icafe : and then, according to the doclrinc of the mo¬ 
dern cafes, no prefent intcroft is conveyed under thfs 
inftrument : and it would be a very wife rule that 
wherever one perfon is about to grant, and another to 
^akc a Icafe, until the leafe w'as aflually executed, no in- 
tereft at law fljould pafs. As to the queftion, what are 
ufual covenants, it is an endlcfs fource of litigation. I 
have known parties long hung up at an enquiry before ft 
Matter of Chancery, wl'Ait are the ufual covenants, and 
ft is the extreme of folly cither to give or take pofleilion 
glider fuch an agreement, till a Icafe is executed, but the 

f:oaveuience of parties femetimes requires it. 

« 

Rule difeharged. 


i8io. 

Morgan, 
Lcffcc of 
Dowoiho^ 

V. 

BiSS£LA« 
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1810. 



J^h 3 


, Demandant; Shaw, Tenant j Hawkins, 

Vouchee. 


Recovery 

amended by i*n- 
fcrting a mef- 
fuage rcccnlly 
built upon part 
•f the premifes* 


J^QUGH Serjt. was permitted to an^end a recovery 
fufFcrccl of a ‘mcilaage and garden in Albemarle^ 
Jlreet^ w^iicli garden e::tcr,dcd to Dover-Jlrecty and on 
part whereof another mc/laago, Iroiiting to Dcvcr-Jlrect^ 

had lately been built, by inil vting a fpecihe defcriptioii 
of the lafl-mentioned meffuage, upon an afl'ulavit that it 
was intended to pafs, and the deed to lead the ufes con¬ 
veying all the eftate of the vuu.'hee. 


{a) On this day, and duiing indirpofition iVom coming into 
the rtmaiiidtT of the lerin, court. 

Chamhre]* was prevented by 



Cox Rodbard.. 


Nofupgeftion HE'Defendant being indebted to the PlaifftifF in 
is neccflr.uy under I34'7/. lOJ. for goods, gave the IMaintiff a warrant 

a warrant*' pf attorney to confefs a judgment in the penal funi of 
of attorney con* 1500/. conditioned for the payment of 1347/. lo.r. and 
ditioned for pay- intcreft, together with fucli fum as the PlaintilF fliould 
jnent by inflaU ^ Jj^vc paid in continuing an infur.ince of the like amount 

on the Defendant’s life, which the Plaint!If was thereby 


mcnti. 


authorizedto do, until the whole of the faid debt fhould 
be fully paid by inftalments, viz. 300/. on the 30th Oi 7 (j- 
her 1809, and 1047/. lox. togciher with intereft, and 
alfo the premiums of infurance paid, on the April 
1810. Judgment was foon afterwards entered upon 
the warrant of attorney; and the Defendant having paid 
the firlt inltalmcnt of 300/., and the further Aims*of 
8r4/. and 800/. only on account, tlie Plaintiff' iflued a writ 


of execution, and levied 234/. upon the Defendant’^ 
voods, to fatisfy the rcfidue. 


William^ 
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Williams Serjt. had on a former day obtained a rule 
nift for fctting afide the capias adjatirfaciefidum^ and rc- 
ftoring the monies levied, upon the ground that the 
Plaintiff had not ifluod any writ of Jtire faciasy nor exe¬ 
cuted any writ of inquiry thereon purfuant to the ftatute 
of 8 & 9 /r'. 3. 11. • 


iSia 



Cox 


V. 

Roobar*. 


Shepherd Serjt, againft the rule contended that no fug- 
geftion was ncceffary in this cafe. 


Williams and Bcjl Serjts. in fupport of the rule, urged, 
that tiiu w irrant of attorney being given in a larger fuin 
than li.L debt actually due, by way of penalty, coiitli- 
tluncd for tlie payment of the inftalments, there was as 
mueh reafon wliy the llatuto lliouKl apply to require a 
luggeilion in tliis cafe, as in the cafe of bonds condi¬ 
tioned for payment of annuities, the amount of tlio an¬ 
nuity payments being in all faeh cafes fufiiclently cer¬ 
tain without the Intervention of a jury, yet the ftatute 
required It. 

The Ccurt ufked whether there w^erc any inftance of a 
fuggeftion being ncceffary wlicre the fecurily was merely 
a warrant of attorney ; and obferved, that, if the doftrine 
contended for was corrcdl, a writ of ^ure facias would 
be neceflary upon every fubfequent breach ; which the 
Dcfendant'a counfcl admitted, but could cite no inftance 
where a fuggeftion had been held requifite on a warrant 
of attorney. 


MANSi'irao C. J. This argument would extend to 
every warrant of attorney where the payment is to be 
made by inftalments, fo that it muft be decided by a 
jury whether filch inftalments have been paid or not. 
But this cafe is not within the mifchief intended to be 
remedied by the adl, which W'as made to preclude th^ 

neceffity 
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Cojc 


V. 

Rodbaro* 



If a landlord 

I 

dirtdt a 

who is ovcrfccr 
of the poor, to 
pay on the land¬ 
lord’s acccnint* 
rates irregularly 
oil liim, 

and promifes that 
the levies lliall 
eat out the rents, 
the tenant may 
ftt them off, i>r 
prove them as 
payment, in an 
a^ion for life and 
occupation* 


nccelRty of going into a court of equity. The common 
law courts have ever excrcifetl an equitable jurifdiftion 
ovtr their own judgments and procefs. The Plaintiff 
comes here to complain of an irregularity,' not to feck 
redrefs on the merits. If it were ncceffary, the Court 
would diroft an ifluc to try whether tlie inftalments had 
been duly paid or not, but the Plaintiff fuggefts nothing 
with rofpcfl to the merits. It is wholly a new 

r 

motion. 


Rule difeharged with Cofts^ 


Roper v. Bumford. 

was an adtion brought to recover for the ufe and 
occupation of 5c acres of land in the parlfli of 
Church Lyn'h^ in the county of Worcrjler, Upon the 
trial of this caufe at the W'owcjier fpring affizes 1810, 
before Wood B., It was proved that tlie Defendant, being 
overfeer of the poor, the Plaintiff, with full knowledge of 
tlie irrcguLirity of certain poor-rates which had been 
informally affeffed upon the Plaintiff for other land in 
the fame pariJh, had directed the Defendant’s f.n, who 
was colloiSling rates for his father, to pay thofe rates 
uponlhc Plaintiff's account, and to fet them off againfl 
the rent ^ faying, ho knew the levy was not a legal Ic^y, 
but the rent (houhl cat out the levy. The Defendant 
fought to fet off agalnll 55/, 9/. rent, which was proved 
to have accrued, 33/. 4/. for bark fold, and thefe poor- 
rates fo paid. The price of the bark was accordingly 
proved and fet off, but Wood B. thought the Defendant 
was not entitled to fet off the illegal levies : he thought 
it was like the cafe of the demand of money by a public 
officer, and a promife made to pay Inm, when the officer' 
Jiad no authority to cxa£t the fum demanded, and ho 

Uipuglit 
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thought that promife would be void in law, and there¬ 
fore could not be made the fubjecl of a fct-olF. ''J'he jury 
accordingly found a verdict for the Plaintiff, with 
damages. 


i8io. 

Roper 


V* 

BuMFoao* 


SiepierJ Serjt. having in EaJ}a\ term moved to fot 
afidc the verdidt and have a new trial, upon the ground 
of a mifdiredtion upon this point, and having obtained a 
rule nifi^ 

Len^ Serjt. now endc\iV(Mired to ilicw caufo againll the 
rule, contending either that the Plaintiff's promife to 
allow thefe rates by wav of fet-off was without confidcr- 
ation, or that the DefcTidant ought to have ffiewn that 
he had adlually diihurfed the rates to the poor, or paid 
the money over to thv new overfeer, of which he had of¬ 
fered no eviilonce. This was merely a promife to pay au 
illegal deb:. 

But the Court Iiehl that it was more than a promife, 
and was equivalent to an a£lual payment of the money 
t itc the Plaintiff’s hands, and made the 


Rule abfolutc. 
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3- Doe, on the Demife of Sheppard, v. AdleH. 


If a IffiVe cxcr- 
cilc a tra*!e on 
the cicniifcd pre- 
rr.ifcrj hy which 
his Itafc is for¬ 
feited, the land¬ 
lord docs not, by 
merely lying byi 
and witncHing 
the adl for fix 
years, waive the 
forfeiture. 

Some pofitive 
adt nf waiver, ns 
receipt of rent, 
is neccfTiry. 

Buf if he per¬ 
mits the tenant 
to expend money 
in improvements, 
fanhle lliat that 
is evidence to be 
left to a jury of 
his confent to the 
alteration of the 
premifes. 

Per Mansfield^ 
C. J. 


was an ejectment brought to recover pofrefllon 
of a mefluag<x and fliop in Uorthgate-jlfcet^ Bnth^ 
which the leflbr of the Plaintiff, by leafe of the l8th 
day of t)ec€?7iber j8oi, had deinifed to W^iHintn Dorcy his 
executors, adminiftrators, and alfigns, for the term of 
28 years, determinable on lives; “ provided, that if the 
“ lefTee, his executors, adminiftrators, oraflTigns, fhould, 
at any time thereafter during the term thereby granted, 
permit or fiifter any perfon or perfons to inhabit or 
** dwell in or upon the demifed prciTiiics, or any part 
« thereof, who lliOultl therein ufc, cyercife, carry bn, or 
« follow, (amoiigft other the trades therein enumerated,) 
« the trade of a butcher, or any other dangerous, noify, 
“ noiiomc, or oftcnfive trade or calling whatfoever, or if 
all, or any one or more of the covenants, claufes, and 
agreements therein contained on the part of the lefTee, 
his executors, adminiltrators, or afligns, fhould, dur- 
« ing the term, be infringed or broken in any refpcil 
** whatfoever, then it fhould be lawful for the Icflbr 
« to re-enter.^’ And the ieflee covenanted “ that he, his 
« executors, adminiftrators, and afligns, would not, 
« during all or or any part of the term, cxcrciie upon 
« all or any part of the preinifes, tlio trade of a butcher, 
« &c. or any other dangerous, noify, iioifomc, or of- 
** fenfivc trade or calling whatfoever.” Upon the trial 
of this caufe at the Taufiton fpring aflizes 1810, be* 
fore Graham B., it appeared that tlie lefTee Dore had, in 
July for the confidcration of 95/., affigned the 

premifes to the Defendant j who thereupon partitioned 
off the flaop into two feparate apartments, in one of 
which he carried on the bufinefs of a fifhmonger, and 

the other he had let on leafe to Lodevy a butcher, who 

thereiit 



IN THE Fiftieth Yeae of GEORGE III. 


19 


therein carried on his trade- The Plaintiff, from the 
time of the afllgnment to the time of the trial, continued 
to live next door to the demifed premifes, and was witnefs 
to their converfion to thefe obnoxious ufes. Tlie De¬ 
fendant had paid his rent during that period to Dorc^ and 
could not prove any payment of rent by Dare to the 
Plaintiff's leflbr fubfequent to the alteration. For the 
Defendant it was urged, that ^ the circumftance of his 
having lo long feen the nulfancc, without interfering, 
was evidence of a waiver of the forfeiture; but Gra- 
ham B. thought there muft be evidence of fome pofitive 
aft of waiver, and that mere filence was not fulheient- 
The jury found a verdicT: for the PlaintifT- 

Lem Serjt. having in Eaficr term obtained a rule rnfi 
lo fet alidc the verdict and have a new trial, 

Lejl Serjt. flicwed caufe. \Minisfuld C. J. obferved, 
there was a circumftance wliich had nor been adverted 
to: it was fuggefted, that a great deal of money had 
been laid out by the Defendant in altering and im¬ 
proving thefe premifes j that was not merely a circum¬ 
ftance for the confidcration ot a Court of equity : if the 
Plaintiff lay by and faw that laid out, it was a ftrong cir¬ 
cumftance from wliich a jury might imply coiifent to the 
alteration-] No fudi faft appears on the judge’s report* 
The covenant is unqueftionably broken^ and the only 
queftion is, whether there has been any waiver. How 

r 

long muft a man lie by, before his long-fuftbring fhall 

amount to a waiver ? It has never vet been held that 

/ 

lying by would conftitute a waiver of a breach of cove¬ 
nant. But if the Defendant has laid out monev, of 
which there is no evidence, it is his own folly that 
he did not lirft: tender his rent; if that had been re¬ 
ceived, he might have fpent his mo.iey fafely; without 
that precaution, he was fpending it in hU own wrong. 

Lem 


i8io. 

Doe, 
Lcflcc of 
SHfiPPAaDf 
V. 

Allbm* 
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>8 Id. 



Doe, 
LcfTcc of 
Sf^EPPARDi 
r* 

Allen* 


Lffi^ m fupport of the rule. It is not neceflary theto 
fhould be ;ln aAual payment of rfent to conftitute a 
waiver; that is only exempli gratid i any other evidence 
of waiver is equivalent. It ought to have been left to 
the jury, whether the PlaintiiF^s leflbr had made hill 
eleftion to determinfe the Icafe or to confirm it for the 
leafe is qjn made abfolutely void, but only rendered 
voidable by the breach of /:ovenant; and the leflbr muft ' 
ele£l whether he will enter or not. However, nothing 
in the evidence fliews that, during this long period, the 
rent was not accepted; and the jury ought to have pre* 
fumed that it was. The PiaintilT might eafily have 
proved that the leflbr never received tins rent, and might 
have fliewn the reafons why he did not. \Heath J. The 
Pluintilfis not bound to prove a negative.] It oi^ht to 
have been left to the jury, whether the Plaintiff had nofj 
at fomc one moment, aflented to thefe 


Mansfield C. J. I do not know how it is pofTible 
to help this Defendant. The leflbr having let to t>orCy 
with a covenant not to excrcife certain trades. Dove 
underlets to the Defendant, and the Defendant trades 
contrary to the covenant: the Plaintiff lives next door, 

and muft be taken to have known the alterations in the 
ftate of the premifes. Suppofmg no money to have 
been laid out in improvements, aud of that there is no 
evidence, the filfferinghim to go on, is an indulgence to 
the tenant; after a time the leflbr brings an ejeftment, 
and what you ought to prove is, that he confented to 
the change : now you have not fliewn that he has fince, 
either direftly or indircftly, received any rent; and if 
he had, it is probable he gave Dore a receipt, and Dore 
would have produced it to uphold the lienclicial leafe. 


Heath J. was of the fame opinion. Forfeitures of 
leafe ftand on the fame ground with forfeitures of copy- 

hold i 
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bold \ and there are a great many cafes in the old books, 
M'here it is lield, that a mere knowledge and acqui- 
efceiice in an aft conflituting a forfeiture, does rfot 
amount to a waiver: there mull be fome aft affirming 
tlie tenancy. 

Lawrence J. The rule muft bo tiifehargeJ. 

Rule diffiharged. 



Hajlhead V . Abrahams^ 

^HlS was an aftion on a replevin bond. Upon the 
trial of the caufc at theL/'/zre///fpriiig'affizes iSio, 

% 

before the Defendant did not appear, and the 

learned judge, on comparing the record of the declara¬ 
tion w'lth the bond produced in evidence, difcovcrcJ.a 
fatal variance, three dozen of chairs being mentioned in 
the bond, and four dozen in the declaration, upon which 
the Plaintiffi was nonfuited ; but liayky J. faid that, if he 
had been a judge of the court where the aftion was 
brought, he would have amended the declaration /r# 
ta/Uo at die time of die trial. 

Shepherd Serjt. In Rajler term, moved to fet afide the 
nonfuit and amend the declaration, on the authority of 
Grundy X . Meilj l New Rep* 28., mA HoHafid x. Hopkins^ 
i B$f. tsf Piilh 243., where the Coilrt permitted 
iimcndments after trial, and he faid it ought the ra¬ 
ther to bo permitted in this cafe, becaufc, as the De¬ 
fendant did not appear at trial, he had incurred no coifs, 

Mansfield C. J. allowed it^on payment of the coils 
4»ccaiioned by the amendment, that is, iii diis cafe, the 
lame colls as,if it had been amended bfil(bre the trial, by 
fammons before a judge in ^London* ^When amend¬ 
ments arc made at the trial; tliey are made vytUioutcofts.J 

Rule abfolute. 



Doe, ^ 
ryfiTee of 
SHEPFARe, 


V. 

A^lsn. 


July 3’ 

After nonfuit 
for a variance, in 
an undefended 
aAion on a re* 
plcvin-bond, the 
Court permitted 
the record to be 
amended, and a 
new trial to be 
had. 


^ VoL. III. 
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( O’Callaohan V . Marchionefs Thomond. 


The afTif^nee 
of an judg¬ 
ment by cognovit 
itaay fuc in this 
country in his 
own name. 

The Irijh fta- 
tutes gG. a. and 

G* a.9 which 
permit conufecs 
of judgments to 
affign themt and 
the aflignecs to 
fue in their own 
nameSf are con< 
ftned tojndg- 
mcnti upon 
nevih* 


^JpHIS was an action of debt againft the Defendant, as 
(it) executrix of the late Marquis of 'rkomond^ upon 
fimple contrail fov 7000/. The firft count fet out cer¬ 
tain lr\fb ilatutes of 0 c, 5. and 25 Geo. 2. r. 14., 

whereby conufers of judgments are allowed to affign 
them, and the affignees of fuch judgments may fue out 
execution, and bring n£lions of debt on fuch judgments, 
in their own names. The count further ftated that 
Lanvreme Comyiy in Triwty term, in the 42d year of his 
Majefty's reign, in the court of Common Bench in Ire^ 
letrtdj before the Right Hononrable jebn Lord Norhury 
and his brethren, juftices, &c., by the confideration 
and judgment of the fiid Court, recovered againlt the 
teftator as well a certain debt of feven thoufand pounds 
ftcrling money, that is to fay, of current money of /rc- 
hndi as alfo 4/. 4/. 6 d. of like money for his cofts, and 
then proceeded to fliew an aflignment to the Plaintiff, 
and a memorial enrolled in purfuance of thofe Ratutes. 
There was a fecond count on an account ftated. To the 


firft count, there was a general demurrer an<l joinder. 
The ftatute 9 Gre. 2. r. 5. after reciting that judg¬ 
ments, ftatutes ftaple, and ftatutes merchants, are fre¬ 
quently affigned for valuable confiderations, and to pro- 
te£l thepurchafe of eftates, but are no more than equit¬ 
able fecurities in the hands of the aflignecs, and that 
aflignees of fuch judgments, ftatutes ftaple, or ftatutes 
merchants, as the law then ftood, could not revive or 
difeharge the fame in their own names, but in the 
name of the conufeeso^fuch judgments, ftatutes ftaples, 
or ftatute merchant, or their r^refentatives, which was 
often attended with very-great inconveniences, and the 
conufee might, after fuch aflignnwnt, enter fatisfa^ioa 


U) Set fiOtCj Vetughetn v* Plunketti at the end of thii cafe. 



*tm ^itrtuTH CCOROE 111* || 


Oil tlM record of fuch judgments, (latutes ftaple, or fta^ 
tutes {nerchant, without the knowledge or confent of 
the adlgnee, enadls, that Where any conufee or conu- 
fees of a judgment or judgments^ ftatute ftaple, or 
llatute merchant, his, her, or their executors or ad- 
<< minillrators, fliall alBgn the fame, fuch conufee or 
conufees, his, her, or their executors or adminiftra- 
M tors, lhall alfoperfe£l a memorial of fuch afTignment,*' 
with fuch formalities as therein ate mentioned^ The 
fecond fedfion ena£ls, << that after fuch memorial en- 
M rolled, fuch alEgnee oraflignees, and no others, may, 
in their own names, revive fuch judgment, ftatute? 
&c. and take out execution, difeharge the fame, and 
enter fatisfaftion on the record ^ and that the conufor 
or conufors of fuch judgment or judgments, ftatute, 
his, her, or their executors, adminiftrators, or 
« afligrts, may, upon payment to fuch affignee or affig* 
nees, plead payment fpecially to fuch aflignee or aftlg- 
necs/* The ftat. 25 Ge 9 . 2. c. 14., which is entitled “ An 
aft to explain and amend'* the former aft, after reciting 
that fome doubts had arlfcn upon the conftruftion of 
the former aft, fo fat as the fald aft relates to the aflign*' 
of judgments and ftatutes in the feveral courts of 

law therein mentioned, for the removing of fuch doubts, 
declares, ** tlvat every aflignee or aflignees of every 
“ judgment or judgments, ftatute ftaple or merchant, 
*< tliat were then aifigned, or which thereafter Ihould be 
*« afligned on record, by virtue of the faid aft, his, her, 
or their executors, adminiftrators, or afligns, may not 
« only revive fuch judgment, &c. from time to time, in 
his, her, or their own name or names, and take out 
<< one or more execution or executions thereon for tlie 
recovery of his, her, or their demands thereon, as by 
. << the faid aft among other things is direfted, but alfo 
« that fuch aflignee or aflignees of fuch judgment, &c* 
" now afltgn^ or hereafter to be afligned by virtue pf 

G a << the 


iSzQ^ 


O’CSLLAOKAK 


V. 

Marchionefil 

ThuMomO. 
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O* Callaghan 


V, 

Mafchionffs 


Thomond. 


tlic And aft, his, her, or theit executors, admihiftntorl?i 
‘<^or afligns, may bring an aftion of debt, or other\vife 
proceed or fue thereon, in his, her, or their owti name 
or names, and be conAdercd to all intents and purpofcS 
in the place, ftcad, and condition, either in law or 

4 __ _ 

** equity, of the aTignor or ^!Sgnors.’^ 


f 

Pcchnvell Serjt., in fupport of the demurrer, admitting 
the general principle, tiiat the law of one country would 
recognize and enforce obligations raifed by the law of 
another country, contended neverthelefs, that the rule 
extended only to the fubftanco of the contraft, but could 
not transfer to another country the form of recovering, 
nor contravene the general principle of the E?tglijb law, 
that chofis in aEthn were not alfignable; confequently 
that no aftion could be fuftalned in this court on the 


judgment, otherwife than in the name of Cotnyn. Never- 
thelefs, he was aware of the cafe of Innes v. Dunlop^ 
8 71 if. 59j . Uut tlic Court irftimating a ftrong opinion 
againft him upon this ground, he objefted tliat on the 
face of this declaration the Plaintiff did not bring himfelf 
within thefe ftatutes, which extended only to judgments 
by cognovit; whereas if this form of declaration were 
fufBcicnt, there was no aflignee of a||bdj^nient recovered 
in any fliape whatever in Ireland^ wH^er upon demur¬ 
rer, verdift, or by default, who could'^Ot piovc the alle- 

e :'tion contained in this declaration, that the Plaintiff 

•i' 

recovered by the confideration of the Court: this would 
be the inevltsible confequence, if for conufee the Court 
could read recoveror. There was a known dHlinftion 
between the two words: conufee meant only the Plain¬ 
tiff to whom a judgment was acknowledged. Tlie 
lijb ftatute 32 7A'7/. 8. c. 5. ** for the continuation of debts 
upon execution,'* diftingulflics between rccoverers, ob¬ 
ligees, and recognizees. The IriJlj Icgiflature contem¬ 
plated only fuch judgments which may be fald to be in 

13 the 
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H; 

the nature of obligations, in like manner as fines and s^io. 

common recoveries, though judgments of the Court, q'^^Ylaohau 
arc in the nature of common aflurances of lam)* They 
■would have ufed the word recoverers, if they had meant 
to extend the zQ. to all judgments whatfoever, and had 
not meant to confine it to judgments Jby cogmvit^ * 


V* 

Marchionefs 

Thonuno. 


Rimiifigtcn Serjt., contrh^ contended that tAe fiat. 
25 G. 2. was meant to apply to judgments of all forts, 
and between all parties whatfoever; for, although the 
fiat. 9 G. 2. applies to judgments by cogntyviU there are 
no means to diftinguifh on the record of a judgment, 
whether it pafled on a cognovit or otherwife. But, all 
the Court and the officers denying this, he contended 
that it was only matter of form, and innfmuch as there 
was no fpeclal caufe of demurrer afiigned, no advantage 
could now bo taken of it. 


The Court, however, being unanimous that it was 
matter of lubfiance, he prayed leave to amend, which 
was granted, if, upon enquiry, he fliould find that the 
judgment was in a judgment by conleflion, fo that 
he could avail himfelf of the indulgence. 


(#/) Vaughan v, Plunkett^ 
June 1810, fittings at 
iVcfl^nmJIcr after Eajlcr teim 
€or, Ckamhre J. up¬ 

on a judgment in the Court of 
Exchcfiuer in Ireland, Dam* 
fier, for the Defendant, objefi- 
ed that fince the Union of 
Great Britain and Ireland, af~ 
fimpfit could no longer be 
maintained upon an Irijh jud|- 


ment, becaiife it was a record jljfimpftt lies 

of the United Kingdom, aiiJ „„ anjudg- 

raight be brought over to the 

Hrtufe of Lords here. Cham- 

tre J. It was removeable to 

the Houfe of Lords before the 

Unitil : but I will referve the 

point. Verdin for the Plain- 

tiff, but tlie Defendant nevpv 

moved the cafe. 
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SouLSBY, Aflignee of Halliday, a Bankrupt, 

V. Lba. 


If the Plaintiff ^HEPHBRD Serjt. had on a former day obtained a 
retains the venue jrujg „iji change the venue in this cafe from Tork- 

undertaking to X.0 iVorcefier, 

give material evi« ■ 

dcnce within the C/nyton Serjt, now (hewed CRufe, upon the ground 
county, yet if the that the Plaintiff was the alGgnee of a bankrupt, and it 

joiiied^bc ftii*ch as happen that the Defendant might difpute the com- 

to render*hat miflion of bankrupt under which he derived title; 
cvitience irrele- }|0 therefore claimed, that if the Defendant did difpute 

formanccon^^ the Plaintiff might be permitted to undertake to give 


undertaking is material evidence in Toi-kjbire^ inafmuch as the trader 
difpenred with, haj rcHded, and the commiflion was opened, at Bradfordj^ 

lo^l^evidrace\e county; and thereupon he would be entitled to 

the trading of a the venue reftored : but if the Defendant would 

bankrupt, or a not difpute the commiflion, he did not >vifti to have it re» 

petitioning ere- ftored. The ftat. 496*3. r* requires the 

ditor's debt with- , ^ .;L ^ . 

In a county, yet P^*'ty means to difpute a commilUon, to give notice 

if the defendant of his intention; and unlefs that notice is given, it is 

do not give nor unneceffary to dp more than to give in evidence the 

tice of his inten« 1.11 

tion to difpute commiflion and the proceedings under it; but the notice 

thecommiflinn need not be given by a Defendant until the time of pica 

under 49 G. 3. pleaded ; whereas, a venue is changed before plea» He 

lhat*th/m\Ve conceived, therefore, that the clrcumftance of the plea 

prododtion of the being accompanied with fuch a notice, would render 

commtffion and unneceffary the local evidence, which, without fuel) 

proceedings un- ijotice, would be material and neceflary: and he cited tlie 
dent provreihe ^ r ry t fi r^i 7 m n /i 

trading and petu Cocifre/i v. to Inew 

tioning creditor’s that where the plea is fuch a^to render it irrelevant to 

dthtffimhU that prove the local circumftances, which the 

peedTnoUo blf Plaintiff undertook to prove ariflng within the t^ounty^ 
further complied the undertaking to give material evidence in the county 
wUb* wh^rc die venue is ialdi is thereby difpenfed with. 


if the defendant 
do not give nor 
ticc of his inten 
tion to difpute 
the aommiflinn 
under 49 G, 3. 
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Mansfielp C. J. put him to his cleflion whether he 
would undertake to give material evidence in T^ri^ 
Jhirt ? • 

Lawrence J. obferved, that if, upon confideration, he 
felt confident that the cafe cited applied to the ptefent cafe, 
he was fafe in undertaking to give niaterial evidence^ in 
the prefent circumilances : and the rule was accojdingly 
difehargedi on the ufual undertaking of the PlaintilL 


x8io« 



SOVLSBY 


V- 

Lba* 


SovTHCOTE, Executrix of SouthcotEj Efq. v. 

Hoare, Bart. 


Juh 4 « 


T he Plaintiffi as executrix of the laft will and tef- ®y Indenture 
tament of Thomas Soutkeote^ deceafed, declared in *”P®*^*'*® 

' twcen/f*X| io. s» 

covenant againll die Defendant upon an indenture of tenant 

leafe of 3 parts, made between the faid Thomas Smthcote for life, demifed 
in his lifetime, (therein deferibed as tenant for life of the 
real eftate of John SoiUhcotey deceafed,) of the firft part, receiver,) 
Ihomas Charltotty (therein deferibed as the receiver ap- and other the 
pointed by the High Court of Chancery of the rents and receiver or re¬ 
profits of the eftates of the faid John Sonihcoicy) of the |imVbeinR,^and 
fecond part, and the Defendant of the third part * to and with fuck 
whereby, after reciting that John Southcotey by his laft other perfon, 

will, had given a leafing power, under the reftriiHons ^ 

I ^ hcing, 

therein mentioned, to every perfon to whom any eftate Should be en- 
for life in the premifes was thereby devifed, when and titled to the free* 
as they ftiould rcfj^edively be in the adual pofieffion hold, aid to and 

thereof, the h\A jJSouthcote demifed to the Defendant 

the manor, farm, lands, and premifes, called Bruham died) held that 

Lodfiy in the county diySomer/ety tlierein paitiqularly his executrix^ 

* could not main* 

tain covenant for breach in her teftator’i lifetime, but that the aAion was joint, and 
furvived to 

. A covenan^with two and every of them is joint, though the two are feveral 
parties to the deed. 

G 4 defcribedi 
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i8ro. 

SOUTHCOTJB 

V* 

Hoars, Bart. 


dcfcribect, with the appurtenances, to hold the- feme 

unto the Defendant for the term of i 6 years. And 

tHc Defendant thereby, for himfelf, his heirs, executors, 

and adminiftrators, covenanted to and with the faid 

Thomas Charboft^ and other the receiver or receivers for 

the time being, (and to and with fuch other perfon or 

perfons as, for the time being, (hould or might be cn- 

titled to the freehold or inheritance, or to the rents and 

• 

profits of the faid premifes,) and to and with every of 
them, by the faid indenture, amongft other things, to 
repair the premifes, and the fame, fo repaired, at the. 
determination of that demife, to yield up to the faid 
Thomas Charlton, or fuch future receiver or receivers, or 
other perfon or perfons for the time being entitled as 
aforefaid ; and not to fuffer cattle to feed in the cop¬ 
pices demifed, nor fell, damage, or dilpofe of any tim¬ 
ber trees or fiplings. By virtue of which demife 
the Defendant entered and was pofleffed, and continued 
pofTelTed until the death of the faid T, Southcote, the rever- 
fion of and in the fame premifes with the appurtenances 
belonging to the faid Thomas ^outhcote, as tenant for the 
term of his natural life, under and by virtue of the faid 
will, and the faid Thomas ^outhcote during all that time 
being entitled to the freehold of the faid premifes, to. 
wit, as tenant thereof for the term of his natural life. 
And the Plaintiff averred breaches in the life of Thomas 
Southcote, in not repairing, in depafturing cattle in the 
woods, and in cutting and deftroying timber, by the 
Defendant himfelf, and the like breaches committed by 
one Thomas Andrews, who was then and there ^he af* 
fign of the Defendant, and fo the Defendant bad not 
kept his covenants with the teftator T, Southcoie in his 
lifetime, or with the FlaintifF, executrix as aforefaid, fmee 
his death -, to the damage of the Plaintiff, with a profcit 
of the letters teffamentary. To this declaration the 
Defendant pleaded in bar, lliat the faid Thomas Charlton 

duly 
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4ul7 fealed, and as his aft and deed .delime^ faid 
indenture, and furvived the faid Thontus and 

was Hill in full life. There was a further plea, traverfihg 
the breaches afiigned. The FlaintiiF deoiurred to 
ilrfl plea, and the Defendant joined in demprreXt 


iBlo. 

SOUTHCOTC 

V. 

HpAR&r Bart* 


Shepherd Serjt. endeayoured to. fupport the demuner* 
He Contended that inafmuch as the covenant wa$ to and 
with every of them, there were feyeral covenants- The 
defign was, that there Ihould be one feveral covenant 
with Charlton^ which, if Charlton had ceafed to receive, 
and a new receiver was appointed, would be a co¬ 
venant to and with the new receiver, but which, if 
no new receiver were appointed, would be extinguifliedi 
and that there fhould b^ one other feveral covenant 
with Thomas Southcotey and other the perfon enti- 
tied to the rents and profits for tho time being, 
which covenant would rem,iin although the other 
fhould be extinguifhed. It has been held that where 
the intereft is joint, the word each makes no difTcrcncc, 
•and does not conftitutc a feparate covenant, but here th^ 
interefts are (evcral, and therefore every, which is fyno- 
nymous, fhall have that efleft. Thomas Scuiheote was 
intcrcflcd to receive the rents and profits on his own 
account during Ins life: the office of receiver had a view 
to the intcrefts of fome other parties, which makes this 
cafe diflinguifliablc from thofe of Roils JcA;. 177. 

C. by name of Tate v. RolkSy 2 Gouldjb. 207. Tatev^ 
RouleSy I Bulfl. 25. Slingshf^ cafe, 5 Co. 19. Duke cj 
Northumberland V* Erringtony 5 T. J?. 522. Anderfon v. 
Mariindalcy 1 Eafy 497. This is not an indenture by 
Sotithroie and Charlton of the firft part, but by Scuthcote 

I 

of the firft part, and Charlton of the fccond part. Sup-^ 
pofe the Court of Chancery fhould now take away the 
rcccivcrfhip from Charitony without appointing another 
Tccciver, there would be no one who could fue on this 

cove- 




i8io. 



SOUTHCOTS 

V 

Hoars* Bart. 


CASES m TRINITY TERM 

covenant. This plea moreover is bad, becaufe it does' 

not (hew that Charhm continues receiver. 

% 

Bejl Scrjt., who was prepared to fupport the pleai was 
flopped by the Court. 


Man^ield C. J. It may be the pra£lice of the 
mafter’s office to frame t^e covenants in this way* but I 
do not think it is. It is a -ftrange thing. The demife 
is by the tenant for life. The maftcr's office is much 
puzzled upon this fubje£l* but in praAice* they ufually 
caufe the receiver to demife under the order of the 
Court, who can convey no legal intereft 5 but when¬ 
ever they can, they get a tenant for life, or a truftee 
of the legal eft ate, to join. It is urged for the 
Plaintiff, that to and with every of them, means with 
each of the two feparately; but it would be very ftrange 
if it were fo; it means, with every of the receivers and 
with the perfon entitled, jointly; and certainly it is im« 
portant that the a£lion ihould not be brought by a re- 
prcfentatlve who pays no cofts, but by fome one that is 
liable to cofts. CJmrlton muft be taken to be receiver 
ftill. 

t • 

Lawrence J. There is a great deal of difference 
between covenants where the parties covenant jointly 
and feparately, and where they covenant with them and 
«very of them: in the former cafe the covenantees clearly 
have feparate a£lions. 


Judgment for Defendant. 
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SwiNNERTON V* Marquis of Stafford. 

•^HIS was an jflue under an inclofure aft, to try 
whether the Defendant, who was feifed in fee of t 
tenement in the occupation of a tenant named 
had a right of common in refpe^ of that tenement oter 
Motherfall common, otherwife Wybhenhall heath, in the- 
county of Suiffordf the wade direfted to be inclofed. 
Upon the firft trial before Laiurence J. at the Stafford 
Lent aflizes) iSiOy the Defendant oiFered in evidence, 
I. An old grant to the priory of &tone^ brought from the 
Cottoniati MSS. in the Britijh Mufetem* Lawrence J. 
rejefted this, firft, on the authority of the cafe of Mtchell 
V. RabbettSf ftill pending in the Exchequer^ where a grant 
to tlie Abbey of Glajlonhury contained in a curious ma- 
nufeript book entitled the Secretum Ahhatis^ preferred in 
the Bodleian library at Oxford^ was rejefted as not coming 
from a proper cuftody; and fecondly, bccaufe thefc were 
entries made by the monaftery of their own rights. 
Secondly, an old grant of common made by John De 
7r/^//in 1342, to the priory of Stone^ given by a friend 
of thd Plaintiff, not coniic£lcd w'ith the eftatc, to the 
Plaintiff, as a curiofity. This the learned Judge rejefted 
for the like reafon, the pofleflion of it not being fuffi- 
ciently accounted for, nor connefted with any one who 

had an intereft in the land. It appeared that the com-» 

/ 

miflxoncrs had in the month of Augufi preceding the 
trial, upon examination of evidence, allowed the claim of 
the Defendant. There was much conilifting parol tefti- 
mony on both fides as to the queftion whether the te* 
nants of the tenement in right of which the claim was 
made, had been accuftomed to turn out their cattle on 
the locus ht quoy or on one of the two adjoining commons 
fidled j^ormfoH coxcMon^ and Burk^ont common, all 

three 


Where there 
has been but a 
fhort time for 
inveftigattng a 
queftion of real 
property, of a 
doubtful and 
obfeure nature# 
and great va* 
lur, although 
confliAing evi* 
dence has been 
left to the jury, 
and the Court 
does not think 
their verdift 
wrong, yet if the 
inheritance is to 
be bound for ever 
by the verdift, 
the Court will 
grant a new trial 
01! payment of 
cofts. 

Antient grants 
are not to be re* 
ceived in evi* 
dence, unlefs 
they can be ac* 
counted for, as 
coming from the 
hands of fome 
one connected 
with the eftare to 
which they relate* 
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three of which, until lately, lay open to each other, and 
from either of thofe two the cattle put there ftrayed put 
cdufe de vicinage into Motherfall common^ The tjueftioji' 
went fully to the jury upon the contrary evidence, and 
the jury found a verdi£l for the Defendant, confirming 
the (tecifion of tliexommiffioners. 

J^fw/Serjt. having »n Eqflcr term i3io obtained a 
rule nifi for a new trial, 

WiUiams and V^ughan Scrjts. now fliewcd caufe. The 
Defendant produced numerous witnefles who had feen tliQ 
fliecp turned out from Knighfs tenement upon MothcrfaH 
common, and the evidence was left to the jury, who are 
the proper tribunal to decide a doubtful point. 

Lens^ contrif relied on the pointed evidence of one 
witnefs, who remembered many years fince meeting the 
tenant of Knight*^ tenement driving his flock from the 
common, and hearing him aflfign as his reafon for fa 
doing, that the commpn was going to be driven, andtliat 
his flieep would he impounded ; and alfq on a piece of 
evidence, that anpiently there was no gate or opening di- 
yc^ly leading from Knighf% tenement to Motherfalt 
tommon, until about 66 years fince j when a wicket had 
been made through a fence of the farm abutting upon 
Mcthcrfall common, through which the flieep ufed to be 
driven out to pallure there, and which wicket was flopped 
up about 45 years fince, foon after a remonflrance made 
by Uie lord’s bailiff againft tift turning out of (beep there 
by the tenants of Knight^s tenement; alfo that at a later 
period the tenant of pinighi*^ tenement had been long 
accuftomed to turn out his Ihtep to common through a 
gate called the F-'ldgate, which led out upon Normaceit 
common \ but that the commoners of Novinatoti having 
poade a (epge to divide tliat commoo from MatherfaUt 


9 % 


tSro. 


SWINNFRTON 

V. 

Marquis of 
SrAlFORD, 
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this gate afterwards communicated only with adrift way^ 
left without the fence, for accefs to Knighis, tenement; 
upon which occafion the tenant of Knighfs tenement 
complained that he now had no way to get out upon ei¬ 
ther of the commons, and in confequence he cut a gap 
through a corner of a wood in another part of the ftrm 
which abutted on Nornmeott common, and from tliat 
time forward fuffered his Ihecp to ftray out on tlffe com¬ 
mon through that gap, until ‘Normacott common was 
finally allotted and inclolcd by virtue of an adl of par¬ 
liament. 


Maksfiem? C, J. The point that weighs moft in 
this cafe on the part of the application for <i new trial, u*, 
that it is a quelfion involved in great doubt, great obfeu- 
rity, and of great value; and the verdi£t in this cafe binds 
the right for ever. There are three commons of great 
extent, running for miles, all uninclofcd ; cattle wrong¬ 
fully turned on,pafs from one to anothcr,aml it is no one’s 
bufmefs to turn them off. It is of little importance to 
the people of Motherfallj whether the caltle are immedi¬ 
ately turned out on Moihgvfally or on NormacoUy whereon 
tenement certainly had common before the iii- 
clofure: and perfons in fuch a Hate of things arc natu¬ 
rally very inattentive to the place where they are turned 
on. A lord of a manor, or his agent, might think it 
worth while, if he faw cattle improperly turned on, tg 
order them off, in order to provide againft any future 
conteft, but the commoners have no intereft j for 
whether the cattle arc tunied out on one common or the 
other, they would very foon find their way to that com¬ 
mon where is the beft pnfture. There are feveral cir- 
cumflances in this cafe which throw a doubt on the De¬ 


fendant’s right of common. FIvft, there was antiently 
no place through which cattle could be turned out from 
this farm on M^therfall common j this wicket being 
comparatively modern, and the openinj through the 

wood 


n 
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SWlNNERTON 


V, 

Marquis of 
Stafforiw 


wood quite recent. There was an opening to the roadj 
but that led to Normaeot common j and it would be a 
very lingular circumftance if there was a right of com-* 
mon and no way to get at it. The evidence of the man, 
who heard at to years old the converfation between the 
lord’s bailiff and the tenant, iniifting on the latter flopping 
up the wicket, is in fome degree confirmed by the wicket 
being ifow ftopj^ed up. And no rcafon other than the 
abfence of common right is nlTigned to account for that 
circumflance. TJie obfervatioiij ** Now we cannot get 
out on either common/’ is equivocal, but the 
mentioned circiimflances and the making a way through 
the wood to Normacott common, certainly deferved 
confideration. And although the decifion of the com^ 
jnilTioners on the claim was made in Augtjfl, and 
feven months clapfed before the time of the trial, 
yet that is not a very long time for the invefeigation 
of a matter, from its nature involved in fo much doubt 
and obfeurity: and lince much pains Teem to have 
been taken, and the fubjeel-matter is of great value, and 
the inheritance is to be bound for ever by the venli£l^ 
and fince it is very poffible that more light may be thrown 
on it, it is better that it fliould go down to a further in- 
veftigation. But the new trial mud be had on payment 
of colls, and the perfon who applies for it would Jiot be 
wife to pay the co(ls, and to try it again, unicfs he could 
throw more light on the fubjetH.. The Court does not 
decide that the prefent verdifl is wrong; but for the 
teafbns above* mentioned it may be more fatisfa^lory 
that the cafe fhould undergo another inquiry. 

Rule abfolute upon payment of coils. 
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Cox V. Braix?. 

'^HIS was an aftion for the rent or price of certain 
^ tithes, 'file declaration ftated, that in confideratiou 
that the PlaintifF would let to Uw ‘Defendant certain , 
tithes ariling upon a certain part or portion ,pf a^ertain 
meadow culled Botley meadowj for a certain fpace of 
time, to wit, one year,, commencing from the a5th of 
March 1808, and would fuffer the Defendant to have 
and take the fame for the faid time, the Defendant un¬ 
dertook to pay him therefore 4 t^-> to wit, 5^* immedi¬ 
ately, and the refidue on or before the a5th of March 
1809 : the Plaintiff then averred, that he did let to the 
Defendant the faid tithes, and did permit and fuffer him 
to have and take them for the laid time. The fecond 
count ftated, that the Defendant was indebted to the 
Plaintiff for certain tithes arifmg upon and from certain 
lands in the parifti of St. Thomas, In the fuburbs of the 
city of Oxford, and due and of right payable to the 
Plaintiff, as proprietor thereof, by the Plaintiff bargained 
and fold to the Defendant, and by the Defendant, ac¬ 
cording to that bargain and fale, had, enjoyed, and taken; 
and that the Defendant undertook to pay. The next 
count was on a quantum valebant, for tithes of the like 
defeription. There were alfo counts for goods fold and 
delivered, and on an account ftated. The Defendant, 
as to all the faid feveral fuppofed promifes, except as to 
i 5/., parcel of the feveral fums claimed, pleaded that he 
did not undertake, and as to the 15/., parcel of the fai4 
feveral fums,»he pleaded a tender, and brought the fame 
into court. He alfo pleaded a fet-off. 'Ihe Plaintiff 
took iffue on the tender and and fet-off. Upon the trial 
of this caufe at the laft Oxford Spring Aflizes, before 
Wood B., it appeared that the Plaintiff, who was leffee 
of the tithes in queftion, under Chrif-church in Oxford, 

g on 


Jidys- 

If the bargafnee 
of tilhcs for one 
year underlet 
them to the fe* 
veral occupiers 
of the land, no 
notice to deter¬ 
mine the onder- 
lettingneedstobc 
given by another 
bargainee of the. 
fame tilhcs for 
the following 
year. 

A tender ad¬ 
mits the contraA 
and faifls flated 
in the declara^ 
lion 5 therefore 
where a count 
averred that in 
conhderation 
that the Plaintiff 
would let to the 
Defendant cer¬ 
tain tithes, the 
Defendant agreed 
to pay 41/.; and 
that l^laintiff did 
let the faid tithes^ 
nnd did permit 
the Defendant to 
take them, a ten¬ 
der on all the 
counts generally 
precluded the 
' Defendant frona 
file wing a legal 
interruption to 
' his taking then)# 
if any fuch Inter*' 
riiption had fub* 
filled. 



CAStS IN TRIl^lTY TERM ^ 



iBio. 



iCox 


V. 

Brain* 


ftk 


on tlie 4th of j4pnl 18081 oxpofcd them to be let or fold 
by auction; the conditions of falc were, tliat the renter 
of the lots {hould pay immediately into tlie hands of the- 
auflioneer 5/. as a depofit, as part of payment, and fign 
an agrcSment for payment of the remainder on or before 
the a5th of March 1809, if required. That the letting 
of the lots.fhould commence from the 25th day of 
then laft paltiand that the purchafers fhould give 
up their lots on the 25th day of March 1809. The De^. 
/endant was declarc<l the higheft bidder for the firft Ipt^ 
which was the tithe of about 100 acres, more or lefs, of 
meadow, and fix acres of paflure land, at 41/,, 
and he paid into the haiicla ot ibe audlioncer j/. on ac*- 
count* The tichcable land in Botley meadow was in the 
hands of nine occupiers, and the tithes had In the pre¬ 
ceding year been let by the Plaindfl’ on fimilar coiuli*- 
tions, but at the rent of 23/. only, to Chillingwrih, the 
occupier of tlic Lirgeft parcel of the land out of which 
they ifiiicd, and he had underlet to. the fevcral other oc^ 
cupiers the tithe of their refpeftive lands. This circum*- 
fiance was publicly flated at the time and place of the 
auflion. The Defendant, having previoufty informed 
the occupiers of his intention, began to colled the titliet 
in kind; but after lie had taken up the tithes of two or 
three occupiers, thp red of them refufed to fet out their 
tithes, alleging that tliey had received no notice to dcier^ 
mine their compofitions of the preceding year, but they 
offered the fame fums, as compofitions, which they liad 
paid to Chillingworth : thefe however the Defendant re^ 
fufed to accept. Tlie Defendant tendered to the Plain¬ 
tiff for the tithes the fum of 15/., which was adhxitted td 
be a fully proportionate value for thofe tithes which he 
had colleded in kind. IFood B,, at the trial, was at firft 
of opinion that the Plaintiff could not recover, beCaufe ht 
had not given the land-occupiers that notice to fet out 
tfeqir tithes, wluch he thought was neceffary to deteiv. 
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nine their pre-exiilii^,compo&tion, and to put the De« 
fendant in pofleflion of the tithee which he had contraded 
for i the Plaintiff uifed, on the atithority of 2 Ve ,v. 
Willatiy 2 1 28. and t Term Rtp. 464 . Csx ▼. Pwry^ 

that by the plea of tender, and payment of money into 
court upon all the counts, the Defendant had admitted 
the fpecial contraff, and that nothing remained to be 
proved, but the amount of the damages he had fuftained, 
which lie contended was the difference between 15/. and 
41/. The jury however, under the diredion of the 
learned Judge, fouml a vcrdl£f for the Defendant, but 
libetty was referved to tlie Plaintiff to move to enter a 
verdi^ for die Plaintiff. 

Accordingly, in Eafier term Serjt. moved, 

as well on the ground that the contra^ ftood admitted 
by the payment into court, as alfo on the ground, that 
ChiUingwertbt whofe intereft was determined, could im« 
part to his undertenants no greater eftate than he him* 
felf poffeffed, and that therefore no notice to them was 
nsceffiuy. The Caurt granted a rule ntfi on both points. 

Shepherd SerjL in this term (hewed caufe. The Plain¬ 
tiff having tendered the value of fo much of the dthe as 
he afkually had poffelGon of, the plea of nan ajfumpfit as 
(to the refidue is proved. The Defendant went on col- 
Icf^ing tithe until he was ftopped by this compofitioa 
being fet up, and which was the default of the Plaintiff, 
and all that he colle£fed he paid for. \Mansjield C. J, 
That would be a very good defence as to the refidue 
beyond the ij/. upon the UTue of quantum valebant^ if 
the Defendant had not admitted the fpecial count.} 
And likewife upon the count for tithes fold, and delU 
vered. And unlefs the tender be an admiifion of the 
caule of adion, the Defendant is clearly entitled to th^ 
verdift on the firft count. The feller is bound to put 
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the buyer in fuch a condition, that he may receive his 
tithe without difpute or trouble.,^ {Hfath J. The feller 
is* bound to warrant him agaihft all lawful claims } no 
further,] 

• t 

Lawrence!. Could ChiUwgworth bind the eftate 
longer^than during his intereft ? 

•> 

Mansfield C. J. (flopping Williams and Peckwell 
Serjts., who were prepared to fupport the rule,) How 
can you argue it ? You have paid money into court ge¬ 
nerally ; you now intend to apply it to the quantum 
’ valebantj and you infill on the luHic’ency of that furn as 
your defence, faying that as to the fpecial contract the 
Plaintiff could not perform his part of it, and put you in 
poffeflion of the tithes, as he engaged to do. If you 
relied on that point, you had a plain way to proceed, 
by pleading nan ajfumpftt to the lirft count, and paying 
the money into court on the quantum valebant only ; but 
here, by inadvertency, you have by your tender admitted 
the fpccial contradl, and therefore you cannot deny it. 

Rule abfolute. 
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'^RESPASS for breaking and entering four clofca of No one can 

the Plaintiff^ fituate in the parifh of St. Barthoh~ * preferip- 

mew^ in the county of Sujfex^ and treating doyn and 

fpoiling the grafs, and fubver|ing the foil; and, with ifanaflimme- 

fledges and other iron inftruments, breaking down, prof- morially done in 

trating, and deftroying the hatches, penftocks, weirs, land of yf., 
11 r 1 ' m f 1 n I i i at cach repetition 

and dams of the Plaintifr, there then creeled, and throw- produces an ef- 

ing the materials into a certain watercourfc, wliere they feft on the land 

were loft- The Defendant pleaded, firft, not guilty, which. 

Secondly, as to the breaking and entering one of the 

clofes, treading down a little of the grafs, and there f’-ib- difpofiiionof 

verting the Plaintiff’s foil, and with Hedges and other l^>nd occafions 

iron inftruments breaking down, proftrating, and dc- 
„ • , . , n 1 . 1 , , injnry, there IS 

ftroying the hatches, penftocks, weirs, and dams; that „„ ground to 

the Defendant, long before, and at the laid fevcral times piefumca grant 

when, &c- was lawfully pofleffed of a certain dwelling- ancef- 

houfe, with the appurtenances, in the parifli of St. Pc^ an'ceflor 
ter*the~Qreaty otherwifethe Suh-deanr^y in the laid county of ^|,c right of 
of Sujfexy near to the faid clofe in which, &c. and alfo doing that adt. 

near to a certain watercourfe, running and flowing in Therefore if 5 - 

makes a new ap¬ 
plication and difpnfitton of his land, of fticli a fort that the effet 5 t produced in the 
land of by the repetition of the a<fl done in the land of y/ becomes injurious 
to the property of B. under fuch new difpulttion of his land, is not authorized 
in repeating that aft.. 

But if the effeft produced on the land of It, by the aft done in the land of 
had at all limes occafioned a perceptible injury to /f.'s property, there would have 
been fufficient ground to prefume a grant from the anceilors uf to the ancedora 
of A* of the right to do i'uch aft. 

At has immemorially had, for watering his lands, a channel through his own 
field, in a porous foil, through the banks of which channel, when filli . 1 , the water 
percolates and thence paffes through the contiguous foil of i/. below the furface* 
without producing vifible injury. B. builds a new hoiife in- his land, below the 
level of hia foil, in the current of the percolating water: A, cannot now juhify 
filling his channel, if the percolating water thereby injures the houfe ot B. 
Per Lawmff }• 
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and along the fame clofe, mi that the water of the faid 
watcrcourfe> before^ and until the time of the obftruc«> 
tioii thereof hereafter mentioned^ had run and flowed^ 
and had be^n ufed and accyibonied to run and flow> and 
then and from thencre until^ and at the faid feveral times 
yrhen, &c. of right ought to have run and flowed, 
and fliy of right ought to run and flow, freely and with-* 
out any undue obftrudlipn or hindrance j and the De^r 
fendant averred, that the faid hatches, penflocks, weirs, 
and dams, before and at the faid feveral times when, &c. 
had been, and were, unlawfully kept (hut and faftened, 
and kept and continued to be (hut and faftened, by the 
Plaintiff, for a great and tmreafonahh length of ihne^ fo 
that the water of the faid watercourfe could not run and 
flow in its ufual and aeriiftomed manner, but was ob-* 
(trusted and kept back by the faid hatches, penftocks, 
weirs, and dams, infomuch that by reafon thereof divers 
large quantities of water, which would otherwife have 
run and flowed away from the faid dwelling^houfe, 
were prevented au 4 Jiin 4 ered from fo doing, and by 
means of the premifes, ran, flowed, and penetrated intm 
the Defendant’^ flwelling-houfc, &c.; for Uie purpofe 
of abating ^nd removing which obftrudtion and nu« 
iancC| the Defendant juftified the a£^s complained of. 
The third plea, after the fame introduction as in the 
fccoiid, dated, that the Plaintiff, before and at the faid 
feveral times when, &c. did wrof^ully and tnjurioujly^ 
by and with the hatches % pefflocks, weirs, and datns in the 
declaration mentioned, and by wrongfully and injurloujly 
keeping the fame. Jhut and fafened, eaufe ani procure divers 
large quantities of water to accun^ulate and increafe in and 
upon the faid chfe in which, &c., and which, before and 
at the (kid time when, ought to have run and 
flowed off and from the faid clofe, in which, &e., and 
away from the dwelling-houfe of the Defendant, and by 
reefm whereof, divers large ejuantities of water, before 

and 
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knd St the laid feveral times when, ‘&c. rart and flowed 
unto and into the fame awelling-houfe^ &e. t^herefore he' 
juftified the adts complained of. The fburth pl^sr, 
after a fimilar introdudtion, averred, chat tlie Plain¬ 
tiff, before and at the faid time when, &c. nvrong^ 
fully and iftjurioufly kept and continued lie faid hatchej^^ 
penflocks^ weirs, and dams fbut, ^ofcd, and faflened. 
In and acrofs a certain watercoorfe in the faid clofc 
in which, &c. and thereby cadfed and procured divers 
large quantities of water, before and at the faid feveral 
times when, &c. to arife, accumulate, and increafe in 
and upon the faid clofe in which, &c., and by reafon 
thereof divers large quantities of water, before and at the 
£iid feveral times when, &c. were hindered and prevented 
from running and flowing from the faid lafl^mentioned 
dwHling-houfe of the l)bfendant, and greatly overflowed 
and damaged the fame, &c.; wherefore, &c. The 
Plaintiff joined iffue on the firft plea; and in his re- 
plicadon to the fecond plea, admitted the Defendant’s 
poffcflion of his houfe as therein defcribed, but, pro- 
tefting that the water of the faid watercourfe, before and 
until the time of the obftniftion thereof in that plea 
mentioned, had not run and flowed, and had not been 
ufed and accuftomed to run and flow, and then, and 
from thence until, and at the faid feveral times when, 
&c. of right ought not to have run and flowed, and ftiJ} 
of right ought not to run and flow freely, and widiout 
any undue obllrudton or hindrance, he averred, that 
Jong before and at the faid feveral times when, &c. Tbo^ 
mas Peciham Phipps Efq. was feifed in his demefne as of 
fee, of and in the faid clofe in which, &c. and of and 
in another clofc called the Twenty Acres, adjoining there¬ 
to, and lituate in the faid parifh of 5 /. Sarthohmew, 
with their relpeQive appurtenancesand preferibed in 
right of his eftate of and In the faid clofe called the 
Twenty Aeres% for ati immemorial right to ftop up and 

H 3 dam. 


iSio. 



Cooper 


V* 

Basbbs^ 



102 


CASES tN TRINITY TERM 


1810. 

COOPKH 


Dakbkr. 


dani^ with hatches^ penftocksj weirs, and dams, the 
water of the faid watercourfe in the faid clofe in which, 
&c,, for the purpofe of turning the faid water out of the 
faid watercourfe into, through, and over the faid clofe 
in w'hich, &c., in order to, and for the purpofe of wa¬ 
tering, meliorating, and improving the faid other clofe 
called the Twefiiy Acres^ every year, at all times of the 
year, often as occalion hath required, as to the faid 
clofc called the Twenty idcres^ with the appurtenances, 
belonging and appertaining, to wit, at the parifli of St^ 
Bartholomew aforefaid. He then averred, that J". P. Phipps 
demifed both clofes to the Plaintiff, who afterwards, 
and before the faid times when, &c., to wit, on the day 
laft aforefaid, at the fame parHh, being a time when oc- 
cafion required, did flop up and dam the water of the 
hiid watercourfe, by then and there putting down and 
placing the faid hatches, penftocks, weirs, and dams in 
the faid clofc in which, &c., for the purpofe of turning 
the water of the faid watercourfe out of the fame, into, 
over, and through the faid clofe in which, &c., in order 
to, and for the purpofe of watering, meliorating, and 
improving the faid clofe called the Twenty Acre^y and 
kept and continued the fame, fo put down and placed 
'there, as the occafion then required, in exercife of the 
faid right, as he therefore lawfully might, until the De¬ 
fendant, of his own wrong, at the faid feveral times 
when, &c. committed the feveral trefpafles, &c. and 
concluded by traverfing that the faid batches^ penjlochsy 
weirst damsy before and at the faid feveral times 
when, &c;, had been and were wrongfully Jbut and fajl^ 
enedf and kepty and continued fo Ihut and failened, by 
the Plaintiff, for a great and unreafonable length of time^ 
To the third plea, the Plaintiff, omitting the protefta- 
tion, replied the Tame fads as in the replication to the 
fecond plea, and traverfed that he did wrongfully and in^ 
jurmjl^y by and with the faid bdiekeSi danisy and weirsy and 

h 
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By wrongfully and injurioujly keeping the fame Jbut and 
faftened, caufe and procure the fold large quantities f watet 
to accumulate and increafe in and upon the faid chfe 
which> &c.y and which before and at the faid time 
when^ &c. ought to have run and flowed off and 
from the faid clofe in which, &c« to and away from 
the Defendant’s dweIlihg<*^houfe. the fourth plea 
the PlaintiiF replied in the fame manner as *^0 the 
third, and concluded with trAverflng that he wrong>» 
fully and injurioujly kept and continued the faid hatches^ 
perjlocksy &c. Jhut^ clofed and ftjlened in and acrofs the 
faid watercourfe^ and thereby caufed and procured divers 
large quantities of water to arife^ accumulate^ and in-^ 
creafe in and upon the faid clofe in which, &c. The De¬ 
fendant in his rejoinder took iflue on thefe fcveral tra- 
verfes. Upon the trial of this caufe at HorJljam, at the 
Spring Aflizes 1810, for the county of Stffex, before 
Heath J., the cafe was this: The river Lavant flows 
from eaft to weft, under the foutherft wall of the city o£ 
Chichejler. At a certain place fltuate at the eaftern end 
of the city, and lying to the eaft of the locus in quo, and 
of the turnpike road hereafter mentioned, part of the 
water is occafionally diverted, for the purpofe of irri¬ 
gating a meadow called Grm’s meadow, lying wholly 
to the eaft of, and abutting on the fame turnpike road. 
This road iflucs from the fouth gate of the city, and goes 
from north to fouth. Many houfes had been recently 
built without the gate both on the eaftern and on the 
weftern (ides of this road. On the weftern (ide ftood 
the Defendant’s houfe, erefted within fix or feven years 
paft, abutting on the road, and fituate on a part of a clofe 
called CfBrietfz garden, which extended about 180 yards 
in length, parallel to the road, and 50 in breadth. From 
the increafe of the city, the frontage of this clofe towards 
the road had recently become building ground. The foil 
of the ground on which the Defendant’s Koufe ftood, hnd 
been excavated, and thereby lov/ercd'about two feet, a 
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Hiort time before the houfe was buih. The Defendant had 
alfo fiink, nearly four feet below the furfacc,the floor of his 
underground cellar and kitchen: at (he time of building 
them he was warned that Aey would be fubje£l to floods. 
On the weilem hde of O'Briet^s garden* and abutting 
thereon* and on the Ibuth fide of the (iver Lawuift lay a 
tra£t of meadow land called the Dtatury farm* being 
all the property of one perfon* in truft dor whom 
Mr. Phipps was feifed thereof in fee* comprehending* 
emongft other lands* ^e//rr’s clofies hereafter mentioned* 
and the two clofes mentioned in the pleadings. Ait ar> 
tificial cut* or main feeder* of indefinite, but of great 
and unqueftioned antiquity* pafied from the rirer Levant 
at the north-eaftern corner of this farm* through a part 
thereof occupied by WtUtr^ along the eaftem fide of U* 
and contiguous and parallel to the weftem fide of 
O'Brietfi garden* flowing to the fouthward* for the 
/pace of 180 yards^ within which diftance the Defend¬ 
ant’s houfe was fituate; fo that this watercourfc pafled 
parallel to and beyond the back front of that houfe* being 
about 59 yards diftant from it hi the neareil point* and 
alfo parallel to the turnpike road. This feeder was pro¬ 
longed northwards in a diredk line beyond that length of 
180 yards* for the purpofe of watering other meadows 
occupied by Weller^ not material to this cafe; but at the 
end of the tSo yards there was a penftock* or row of 
I»tches* fixed acrofs the feeder for the purpofe of exclud¬ 
ing the water from the prolonged part thereof* and caufing 
it to flow over a weir or cafeade fituate in WsUn^s 
gnnmd* on the weftem fide of the ftream* at that |;»oint* 
the altitude or peipendicular fal) of which welr^ was 
two feet fix inches. When thefe hatches Were lliuc 
down* all the water fril ov^ this weir* and at and 
from that point changed its cotirfe, and flowed from eaft 
to weft* down a channel cut at right angles to the firft« 
mentiOBed feeder* for the fpace of aoo yards, in the 

courfe 
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courfe of which diftance it pafled through a pond, fituate 
about midway. At the weftem extremity of the aoo yards, 
another penftock, or row of hatches, was placed acrofs the 
continuation of the watercourfe, one pod of the frame 
thereof being in a field occupied by Welltr^ fituate on the 
foutheni fide of the dream, and the other pod of the 
frame thereof being placed in the PlaintiiPs clofe called 
the Thirty jicm, whi^h lay on the northern fide of that 
part of the dream: and at the fame point commenced 
another feeder, the courfe of which diverged a little to 
the fouth-ead, and pafied into the Plaintiff’s clofe called 
tlie Twenty Acres^ mentioned in the pleadings. When the 
hatches acrofs the watercourfe at this point were fhut 
down, the water was penned back in the watercourfe 
throughout the fpace that lay between that point and the 
pond, and was raifed to the height of three feet five 
inches from the groundfill of the lad-mentioned pen¬ 
ftock, in confequence of which elevation it flowed along 
the laft-mentioned feeder, and performed the office of 
irrigating the ao acres: but when this penftock was fo 
clofed, it did not pen back the water further to the eaft- 
ward than the pond before-mentioned, fo that the fhut- 
ting of this penftock did not in any way affefk the cur¬ 
rent throughout the fpace that lay above the pond eaft- 
ward, up to the weir, much lefs could it afle£f the height 
of the water in the iSo yards of feeder fituate above the 
weir, at tlie times when the water flowed over the weir. 
The top of the laft-mentioned penftock, too, was two 
feet three inches lower than the plane of the bed of 
the feeder in the 180 yards above the weir 9 which bed 
was, as nearly as might be, in the fame level with the 
floor of the Defe^ndant’s kitchen, and two feet lower 
than the bed of the Zav/mr; and the diftance in a right 
line, drawn from this penftock to the Defendant’s houfe, 
was 317 yards i and the whole fall of the ground from 
tht Defendant’s houfe to the fame penftock, was fire 
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feet one Inch. At the time mentioned in the pleadings* 
the iirft-mentloned penflock was partly fliut down 5 and 
the fecond was entirely clofed^ for irrigating the 20 
acres.; and to increafe the efFe£l of the latter, fome 
turfs and earth had been placed near the penftock 
on each bank, to raife the head, (which the learned 
Judge thought was material); fo that the water had 
rifen to the height of a foot above the top of the laft- 
mentioned penftock itfelf, and flowed over it; it was 
a wet fcafon, and the ftream was very copious. The 
banks of thefe feeders, and the foil of the flclds in 
queftion, and of all the adjacent valley, confift of a 
porous gravel, which is eafi!/ percolated by water. 
And the moft judicious witnefles who were called, ftated 

1. 

that the w'atcr in the Defendant’s premifes was that 
which foaked through the bank of the neareft water- 
courfe, namely, the 180 yards of feeder parallel to the 
back of his houfe. The Defendant found water ieven 
inches deep in the kitchen and cellar of his houfe, and 
conceiving that it proceeded from the ftream which was 
penned back for watering thefe meadows, he went with 
his fervants in fearch of the nufances, in order to abate 
them; He firft came to the penftock neareft to his 
houfe, fituated in TVeller^ meadow, at the fouthern ex¬ 
tremity of the 180 yards, -where he removed two 
boards, which, as they were before placed, had the ef- 
fe£l of raifing the water in the 180 yards length of the 
firft main feeder. He then proceeded to the fecond pen- 
(lock, at the weftern end of the 200 yards, which he 
broke down, and thereby drew the water off from the 
feeder of the T^wenty AcreSy and let it pafs oft' weft- 
ward down the lower channel. The water had at that 
time been penned on the meadows only three days : a 
month or fix weeks was the tirne during which the water 
had ufually been kept on the land in former years. 
From the time of doing thefe two aCts the water in the 

De- 
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Defendant’s houfc funk rapidly, and the floor became 
dry. But it appeared that about a week afterwards, the 
Levant being greatly increafed by the melting of the 
fnows, which occafioned a general flood,^ the Defend^ 
ant’s cellar became full of water again, and continued fo 
for many weeks, tliough the penftock fccondly men¬ 
tioned had not, during that period. Keen ihut down, nor 
even repaired. The deftruftion of this, which was 
the PlaintilFs penftock, was the aft for which the Plain¬ 
tiff intended to claim a compenfation by this aftion, but 
the parties went to trial upon the ifliies which have been 
ftated. On the part of the Plaintiff it was attempted to 
Ihew, that the water in the Defendant’s houfe proceeded> 
not from the watercourfc, but either from land fprings, 
which were proved to exift ne;« the fj)ot, or from the 
irrigation of Crow’s meadow, which lay, as before men¬ 
tioned, on the eaftern and oppofite fide of the road, on 
a higher level than the Defendant’s houfc, or from 
fprings which rofe in that meadow: but tlie Defendant 
clearly difproved the firft of thefe pretences, by proving 
that the water left his houfe, alnioft inttatitaneoufly, 
when he had done the afts complained pf ; and he 
ihewed the futility of the others by the teftimony of an 
intelligent furveyor, who lived direftly oppofite to the 
Defeiulant, on the eaftern fide of the road, and who 
proved, that when Grovth meadow was irrigated, his ow'n 
houfe, and thofe adjoining on the eaftern fide of the 
road, which were contiguous to the meadow, were iiu 
commoded by water coming into their lower apartments ; 
and that too at times when the Defendant’s houfe, and 
the other houfes on the eaftern fide of the road, were 
quite free from water ; and that, vice verfd^ at the time 
of the injury complained of, and at other times, when 
the Defendant’s houfe, avd other houfes on the weftern 
fide of the road were flooded, his own and the other 
houfes on the eaftern fide were dry. The Plaintiff proved 
that the lower penftock at the extremity of the 200 

been 
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yards, had been ere&ed3o or 40 years lince^ that it had 
been ufed without interruption for 30 years, and that a 
pbpftock had been remembered there for 70 years. On 
the other hand, the Defendant relied on a fuppofed in- 
confiilency in the accounts given by two different wit^ 
neiTes for the Plaintiff of the elevation to which the 
lower penftock rufed the water at different periods of 
time; 6ne of whom dated that 40 years fince it raifed 
the relative height (in tlie watercourfe) of the water 
between the pond and the penftock 18 or ao inches, 
which fufficed for watering the Twenty jicres^ and pen¬ 
ned back the water as far dS the pond ^ whereas, another 
dated, that the total fall at the lower pcndock was three 
feet five inches; and the Defendant contended that this 
evidence proved that the lower pendock itfelf had been 
recently enhanced: in order to combat the preferip- 
tion, he alfo proved by feveral witnelfes that inhabit¬ 
ants of the city of Chichefier^ which is much fubged 
to floods from the Lavant^ had, at various times, abated 
various pendocks, and other ere^ions which they deem¬ 
ed nufances; among others the pendocks in quedion^ 
Upon thefe iffues and evidence, Heath J. directed the 
jury, that in cafe they diould be of opinion that the 
flooding of the Defendant’s cellar was occafioned by the 
penning of the water, the quedion would be whether 
the pendock had been properly kept (hut, or whether it 
had been fhut down an unreafonable length of time, fo 
as to occalion an injurious annoyance to the Defendant’s 
houfe. On tl'.e preliminary quedion, the evidence of 
the furveyors was, as ufual, contradidfory, but there was 
a worth a great many fpeculations: the fubflding of 
the water left no doubt upon the point. If the'Plaintiff 
had pofleffed an unintemipted/ight' to raife the penftock 
to a certain height, it would not derogate from that right 
that the Defendant had thought proper to build a houfe, 
.and make Ips kitchen deep in the ground: but the Plain¬ 
tiff's 
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enjoyment had not been very peaceable ; for when- - 
ever the neighbouring inhabitants felt any inconveniencei 
they went and pulled down the penRock ) from whieh> 
and from the different heights aligned to the penRock^ 
by different witncfles, he thought there was conclufive 

evidence that the penftcck had been enhanced of late 
years from one foot eight inches, to three feet five 
inches \ and, if the jury fhould be of that Opinion, 
there was fufficient ground to find a verdL£^ for the De¬ 
fendant, which they accordingly did. 
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Shepherd Serjt., in Eajier term, moved for a rule nifi 
CO fet afide the verdi£l and have a new trial: he obferved 
that the Defendant’s rejoinder did not deny the Plaintiff’s 
right to the penftock. It was proved that at the time of 
the injury the water ran to the penRock at the fame 
height, and in the fame manner, and the levels of the 
bed of the watcrcourfe behind the Defendant’s houfc, 
and of the pcnRocks, were the fame, as, to the me¬ 
mory of all the witnefTes, had ever been the cafe \ the 
top of the lower penRock was two feet three inches 
lower than the foot of the cafeade which flowed over 
the weir, confequently it was impoflible that that pen¬ 
Rock Riould make the water flow over the banks of 
the watercourfe into the Defendant’s houfe. XHeathl, 
obferved tliat it was not alleged that the injury was fuf- 
talned by the water overflowing the banks, but by its 
oozing through them, and through a porous and gravelly 
foil.J Even fuppofing the lower penRock to have been 
the caufe of the mifehief, it was of immemorial anti^ 
quity, and the houfe had been built only within fix 
feven years paR ; the Defendant, therefore, was not juf- 
tified in deinolilhing the penRock in right of his houfe ; 
and even if the owner of the houfe had before this time, 
fince its ere£rion, deRroyed the penRock, he would not 
thereby eRablifli his rig^ in deRruAion of the Plaintiff’s 
preferiptiom 


Lawrencb 
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Lawrence J. You claim a prefcrlptive right to cre£l 
the penftock; now the pcnftock is in the PlaintifF’s leflbr’s 
own grounds, and he may pen the water there as he will, 
until he does a damage to his neighbour, which may 
not have happened till now. Is it not law thatyoti muft 
fo ufe your own as'not to prejudice your neiglibour ? 
And urjtil you prejudice your neighbour by penning the 
water, you do that whi^h you have a right to do; but 
whore you begin to injure your neighbour, there the 
right terminates. If there had been an ancient houfe, 
into which you had, by your penftock, immcmorially 
caufed the water to flow, wiihcut being encountered by 
any obftruftion, it vi'ould have been t-vidence of a grant; 
but here is no fuch evidencOf 

Mansfield C. J. Upon the fecond and third tra- 
verfes, which arc hardly diftingulfliable from each other, 
and which go to the Defcndant^s right of ere£ling any 
penftock at all, the vcrdifl certainly ought to have been 
for the Plaintiff; for it is plain that the cut muft have at 
fome time been made out of the river for the benefit of 
the land, which might anciently have belonged to tlie 
fame perfon ^ but without pcnftocks he could not have 
the benefit of the cut: but, according to the terms of 
thefe two iH'ucs, the verdict precludes the Plaintiff from 
having any penftock at all, 

. Lawrence J. The Defendant docs not contend that 
the Plaintiff has no right to any penftock at all, but 
that he has no right to creft a penftock which (hall caufe 
the water to flood his houfe. 

Chambre j. The Defendant’s rejoinder fhould have 
pointed out, as a juftification, fome enhancement of the 
nufance: now it docs not. And the interruption {hewn 
to the excrcife of the right occurred 50 years back. 

S 
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, The Court recommended to the parties to refer the 
whole matter to arbitration, and dcfircd it might (land 
oyer to give time time for an arrangement, but the De¬ 
fendant not confenting, on a fubfequout day, they 
granted a rule mji for a new trial. 

Serj. now fliewed caufe againll this rule. The 
Defendant intended, by thefe ifliieii, to difpute the 
Plaintift'’s right to erc£l any penftock at all, and the jury, 
upon evidence, of which they are the proper judges, 
have found that point for him. 

Mansfield C. J. obfm'cd thattlie twolaft ifliiesvi'crc 
too loofely worded to try that right, for they had put no 
h€t in ilTue: they alleged that the PlaintilF had lliutthc 
hatches wrongfully and injurioully; but they did notiliew 
whether it was injiirioufly done, becaut'e the riaintifl'had 
no right to fliut thcni at all, or whether it was, becaufe they 
were kept Ihut at improper and unreafonable times, or 
for an unreafonable length of time, as alleged In the 
Aril ifluc. 

Heath J. obferved that the lirft iflue, on the rcafon- 
ablencfs of the time, had admitted the Plaintiff’s right 
to fliut them for fome time ; and that, in faft, there was 
no evidence of their having been Ihut an unreafonable 
length of time, to fupport the verdift on the firft 
iflue. 

Rule abfolutc lor a ne^|v trial. 

then prayed that the Defendant might be permitted 
to amend his pleadings, which the Court referved for 
future confideration; Itill^ recommending to the parties 
to fettle the whole matter by arbitration. 

The cafe never again came before the Court. 
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Juiy^. Rex V. Davev, in the Caufe of Hacxet v, 

Mbwes and Another. 

The Court of Plaintiff having iiTued a writ of fierifacias againft 

Common **|®**^^ the efiefls of the Defendant, and the levy having 

forfeited penal- frullrated by the, violence of George Davey and 

ties of the recog- Thomas Davey^ an attachment was obtained againft them, 
nizanccs of bail whereupon they put in bail to the attachment, and en- 
to attachments, jjj^o recognizances in co/. each, to the intent that 

of the debt of the they mould appear and anlwer interrogatories, which 
Defendant in the tjjg Plaintiff caufed to be filed, but they never took of- 

fice copies thereof, nor took any fteps to fave the for¬ 
feiture of their recognizances; and they had fince ab- 
fconded, and the fcveral recognizances were forfeited. 

^ The recognizances were put on record \ and the bail, on 
the PlainciiF’s making application, had refufed to make 
him any compenfation. 

Rough Serjt. moved that the bail of Davey might pay 
the Plaintiff the amount of the levy indorfed on the 
fieri facias^ together with the cofts of the attachment and 
fubfequent proceedings, and the cofts of this ap¬ 
plication, not exceeding the amount of their recog¬ 
nizances. 

Mansfield C. J. This is a debt due to the King, 
and I do not fee how we can h^lp you. 

Heath J. The recognizances of bail upon attachments 
are regularly eftreated, and, of courfe, will have the fame 
confequences as any other recognizances eftreated in the 
Court of Exchequer. You may apply to that Court to 
try if you can obtain any afliftance from them \ but we 
cannot delay the eftreating of the recognizances. 

Rule refufed- 
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Hunt, Adminiftrator of Campbell, v . Stevens 

and Another. 




Plaintiff declared in trover, as adminiftrator, for Whether a de- 

certain houfehold furniture, upon a converfton al- livery of houfe- 

leged to have been made after the deceafeof the inteftatc. goods was 

° complete, the 

Upon the trial of this caufe at the fittings at IVeftminJler uphoifterer ftill 
after Hilary term 1810, before Mansfield Q.],^ it ap- having a fervant 
pcared that the deccafed employed the Defendants, who vendee s 

were uphoHlerers, to furnifli a houfe which he had goods*vTcrcland* 

taken; and they had accordingly, about a fortnight the vendee not 

before his death, fent in goods to the amount of, at leaft, having yet bken 

1300/.: they placed a man in the houfe, who indeed 

ftated In evidence, that, without an order from the De- jf adminif- 

fendants, he Ihould not have permitted the deceafed to trator Ihcws that 

take poffeffion of the furniture; but the purpofe for ^ 

which he was placed there was the fuperintending re- c^veKd by 

pairs and difpofing the furniture. The deceafed had xhtadvahrem 

effeiled an infurance ori the furniture to the amount of his let- 

ters of adtninif- 

700/., the work was completed, aiid the deceafed was tration he ffiews 
preparing to go on the 5th of February to inhabit the his adminiftration 
houfe, but on the 3d of February he died. In the night and 

of the 3d the Plaintiff, who was then a judgment cie- Although he' 
ditor, and alfo had an afligmnent of tlic goods in quef- fucs for a doubt- 
tion, but had never obtained an inventory of them, en- claim, 
deavoured to poffefs himfelf of thefe effefts under an 
execution, but the Defendants privately conveyed them for that 
away in the courfe of the fame night. The Plaintiff corfH^urcs his 
-then took out letters of admlniftmtion to the deceafed 

And It Will not 

upon a ftamp for a value not exceeding 1000/., as appeared to fue out 
by a copy of the bond given to the ordinary, entered in ne A letters of 
the books of the proper officer of the Prerogative Court, '’dmimdranon on 

the letters of adminiftration themfclvcs being not pro- harob- 

duc^. It was objefted on the part of the Defendant, tained judgment. 

VoL. III. I that 
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that the ftamp was of too low a denomination. Mans^ 
field C. J- left it to the jury whether^ before CampbelF^ 
deaths there had ever been a complete delivery of the 
goods, fuch as to put them wholly into the poiTeflion of 
Campbell^ and out of the power of the Defendants, or not, 
and the jury, thinking that there had not, found a verdift 
for th^ Defendants. 

Vaughan Scrjt. having in Eafier term lafl: obtained a 
rule ntfi for a new trial. 


Shepherd and Lens Serjts. now ihewed caufe. They 
contended that, upon the evidence, «-he delivery was not 
complete, the Defendant’s fervant ftill continuing in 
poiTeflion; and his cuftody of the goods was at leaft 
equivocal, and the deceafed never himfelf had the pof- 
fellion. [Lawrence J. fuggefted the cafe of a lofs by 
Are.] In many cafes goods are at the riik of the vendee, 
to infure from Are, altliough the right of ftoppage in 
iranfitu remains with the vendor. Next, as to the title 
of the Plaintiff ^ it is true that adminiilration is fome- 
rimes taken out for too fmall a fum \ but if that happens 
an confequence of greater property being afterwards dif- 
covered, the adminiilration is recalled, and other letters 
are granted with a ftamp of a larger denomination ; but 
unlefs this is done, the fmaller ftamp gives no validity 
to the grant, which may be inferred from the ftatute 
48 Geo, 3. c, 149. fi 35,: for that a£l exprcfsly provides, 
that a probate or adminiilration lhall be valid for the 
purpofe of transferring truft property, notwithftanding 
the truft property fliall not be included in the amount 
for which the probate or adminiilration is granted; 
whence it feems to follow that, flnee this a€l, if the ad- 
miniftration ftamp be too fmall to cover the whole 
amount of the beneficial property, the grant is void. 
Indeed, if this were not fo, a perfon tsdeing out adminif- 

tration 
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ilration for i ooo/., might adminiftcr effeds to the value 
of 100,000/. 

« 

Bejl and Vaughan Serjts. As to the laft ob« 

jcflion, fince the PlaintitF (lyles himfeif adminiftrator in 
the declaration, if the Defendants meant to have con- 

' t 

tefted that faft, they fliould have denied It by the plea. 
\Lanjisrence J. The plaintiff declares as admftiiftrator, 
and upon a converfion in his own time: it has been de¬ 
cided) that the ftyling himfeif adminiilrator is of no 
avail) he mud prove himfeif to be fuch; and the quedion 
Is raifed by tlie plea of not guilty in trover, it goes to the 
foundation of the Plaintiff’s title, and the want of ad- 
minidration need not therefore be fpecially pleaded.] The 
temporal courts arc bound to itcognize this adminidra- 
tion, which is the a£t of the fpiritual court, as long as 
it remains unrepealed. But the quedion does not arife 
upon the faffs of the prefent cafe, for the only proof of 
the amount of the damp was by the fecondary evidence 
of the officer’s books, w'hich ought not to have been 
received. In fuch a cafe as this, too, where the property 
is not in the a£lual poireflion, although it is in the legal 
polTeflion of the adminidrator, he cannot know the exa£l 
value, and he is not bound to pay the duty on fpecula- 
tion, and to look to the poflibility of recovering every 
defperate debt and hopelefs claim. It will be fufficient 
to fatisfy the a<d if, after this claim is cdablifhed, the 
Plaintiff takes out a new adminidration upon a damp 
of adequate amount. The aft exprefsly provides, that 
refiduary legatees may come in from day to day, to pay 
the duty on a refiduary legacy, and the fame reafon 
holds with regard to an adminidrator \ for at fird he 
cannot forefee the full amount of the property. He 
was proceeding to difeufs the merits, but was dopped 
by 

I a 
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Ti^ Courtf who declared that he could not arrive at 
the confidcration of them, the preliminary objeftion 
beii\g decifive. The aft of 48 Geo. 3. c. 149. /. 8., for 
the purpofe of enforcing the payment of the ftamp du¬ 
ties, re-enafts ail the proviflons of former afts; and one 
of thofe regulations, as to the confequences of not ob¬ 
taining the requiAte llamps, is, that no inftrument, not 
properly Vtamped, {hall be given in evidence. The old 
ftatute of 9 & 10 IV. 3. i. 25. /. tp. 59. fir{t contains 
the ciaufe containing this prohibition, and it has been 
continued through all fuccceding afts. The objeftion 
raifed to the fecondary evivlence cannot avail the Plain- 
tiiF, for unlcfs that evidence is admitted, there is no 
proof in the caufe of any adminiftration granted to him; 
and on this the foundation of his title refts. The aft 
makes no allowance for lofs by debts) adminiftration 
muft be taken out for the full amount. According to 
die Plaintiff’s argument* if the Plaintiff had taken out 
adminiftration to the amount of 10/. only, he could 
equally recover in this aftion, as now that he has taken 
it for 1000/., and the confequence to the revenue would 
be moft pernicious j for if he were to recover property 
to the amount of 20,000/., the adminiftration would 
ftill ftan<l good. The efpecial proviilon made for the 

payment of an cncreafcd duty by refiduary legatees, {hews 
that, without fuch a provifion, the prafticc contended for 
cannot prevail. 

Rule difeharged. 


{a) Chavibr€y ahfent this da^, owing to indirpofition. 
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DuFRfisNE Hutchinson. * 

was an a£lion of trover brought by the Plain¬ 
tiff, who was a manufa£turer ,at I^eeds^ againft the 
Defendant, who was a broker in London^ to recover the 
value of certain cloths which bad been configned by the 
Plaintiff to the Defendant for fale upon commilfion. 
Upon the trial of this caufe at Guildhall^ at the fittings 
after laft Hilary term, before Mansfield C. J., it appeared 
that the Plaintiff had delivered the goods to the defend¬ 
ant, valued at the invoice price of 972/- is* with 
pofitive inftruftions not to fell even at one quarter per 
cent, below that price. The iTefendant having advanced 
money to the Plaintiff on the credit of thefe goods, and 
finding himfelf unable to difpofc of them at the price 
preferibed, became impatient, and placed the goods in 
the hands of certain otlier faftors, named Bonvdler and 
Morley^ to be fold at all events for what they would 
produce, on the foie account of himfelf the Defendant, 
he having a lien on the goods foV the advances he had 
made. Morley^ being called as a witnefs, declared that 
he would not have paid over the proceeds to any perfon 
except the Defendant. It appeared, however, that the 
plaintiff ultimately knew of the delivery of the goods to 
Bonvdler and Morley^ and confented that they fliould 
fell them at a price feven and a half per cent* below the 
invoice price fixed; to which they anfwered, that fo 
fmall a reduftion was merely nugatory; but it did not 
appear that the Plaintiff confented to any further dimi¬ 
nution of the price. Boivdler and Morley fold the goods 
for fomewhat more than**6oo/., being the beft price they 
could obtain. The Plaintiff had fued out a writ in a 

(«) ChavAre J* was abfent this day, on account of indifpofition* 

I 2 joint 


ytdy 7- (fl). 

If a broker, 
being authorized 
to fell goods for 
a ceitain price, 
fells them at an 
inferior price, he 
is not liable in 
ttoverfor amount 
of the goods. 

The proper re¬ 
medy is by an 
action upon the 
cafe. 

If the Plaintiff 
in an aftion com* 
menced againft 
feverai tort- 
fcafors, accept of 
a fnm of money 
from one of them 
and drop that 
adlion.yS'wWe 
that he cannot 
fue the others* 
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joint zQjon againft Bowdler and Morley and the Defend¬ 
ant 5 which he dropped upon receiving from Bimdler^ 
Morley alone the fum of 200/., and then commenced 
the prefent a£lion againft the Defendant. The jury 
found a yexdiQi for the Plaintiff for the amount of the 
original invoice pricf!^ dedu£ling therefrom the fum& 
which the Defendant had advanced to the Plaintiff, and 
the feven^and a half per cent, which the Plaintiff had con- 
fented to abate. 


Cockell Serjt. had in the laft term obtained a rule nifi 
for entering either a nonfuit, or a verdift for nominal 
damages only, upon two grounds. Firft, that as the 
goods lawfully came into the hands of the Defendant to 
be fold on commilTion, if he, either in perfon or by his 
agents, improperly and improvidently fold them, the 
plaintiff’s remedy was by an aftion upon the cafe, not 
by an aftion of trover: and fccondly, that fuppofing 
trover would lie, the falc actually made had furniflicd the 
true criterion of the real value of the goods, which was 
the proper meafure of damages; and fince the Plaintiff 
had confented that Bawdier and Morley ihould fell, and 
repay the Defendant the advances he had made, the 
Plaintiff was entitled to recover only the refidue of the 
aflual produce that remained after making that pay¬ 
ment. 

Befi Serjt. now fhewed caufe. He contended, upon 
the authority of Syeds v. Hay, 4 T, / 2 . 264., that where 
a bailee difpofes of goods in a manner contrary to the 
direftions of the bailor, as here, trover lies, and that the 
parting with the goods at a lefs price than the Plaintiff 
had fixed bn them, was a converfion by the Defendant. 
He alfo cited the cafe of Towle v. Harboitley Peake*s N. P. 
Cafesy 49., where Lord Kenyon C. J. held, that if a car¬ 
rier delivers goods to a ftranger, he thereby becomes an 

fix after. 
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aAor, and is guilty of a converfion, for which trover lies. 
The Defendant in the prefcnt cafe was an z&oXi for 
j6ffwd/er and Morley held themfelves refponfible to hi^n 
only j and the money which they paid to the Plaintiff 
was not received by him in affirmance of their aft, but 
was paid by way of buying off the aftion commenced 
againft them for their misfeafance. 

« 

Cochett^ contr^^ was flopped by the Court. 


iSco. 
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V* 
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Mansfield C. J. obferved, that it dearly appeared 
that the Plaintiff had authorized Bo’wdler and Morley to 
fell at a price not more than feven and a half per cenU 
below the invoice price. He could not therefore main¬ 
tain trover agamft the Defendant for the goods fold by 
them, whom the.Plaintiff had conftituted his own brokers. 
The Plaintiff had alfo brought an aftion agamft them, 
and received zoc/. iii coinpeiilatioii for the injury of 
which he complained. 


Lawrencf J. Since the Plaintiff fued out a writ 
agamft Bonvdler and Morley jointly with the Defendant, 
It muft be taken thit he meant to declare in fuch a form 
of aftion in which he could recover: it muft be pre- 
fumed, therefore, that he would declare for money had 
and icceivcd, not in trover; for the Plaintiff had given 
to Bonvdltr and Motley an authority to fell, and there¬ 
fore could not recover agamft them in trover. But by 
declaring for money had and received, the Plaintiff 
would affirm the fale: befidcs, if trovci had been the 
right form of aftion, it would be a queftioii whether the 
difeharge made to one tort fcafor would not be a releafe 
to all: if It were otherwife, the Plaintiff might get paid 
by each Defendant to thp whole amount of the injury 
fuftained. 

Rule abfolute to enter a nonfuit. 
•14 
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Doe, on the Demife of David Whayma^t and 
• Another, v. Chaplin. 

was an ejeflmcnt brought on ^ fevoral de^- 
mifes, amongft others, David Whayn^n^ John 
Hunt, William Read, 2. David Whayman, 3. Jehn Hunt, 
4, William Reed, 5. George Beedon, David Whayman, 
William Rtad, John Hutnt, to recover the pofleffion of 
32 acres of marfli land in the parifli of Sudborne, in the 


i8to. 

^ July II. 

If four joint- 
teaants jointly 
demife from year 
to yeai, fuch of 
them givi no* 
tice to quit may 
recovei their 
feveral ihares m 

county of Suffolk. At the JSury Lent aiCzes 1810, be¬ 
fore Grffe J.. it appeared, that by copy of court-roll, 
dated the 20th of Ju/y 1784, upon the furrender of 
Robert Brady, thefe lands, which were copyhold, were 
granted to Gtorge Woohough, George Beedon, David 
Whayman, William Read, and John Hunt, their heirs 
and dfligns, and the heirs and aHigns of the furvivor of 
them, upon certain charitable trulls, devifed by the will 
of Thomas Grimbold, deceafed. Woolmugh was dead. In 
• 17961 the four furviving truflees demifed to John Ahlett 
for three years, from the 5th January 1797, at the rent 
of i/. ios»per acre, during which term AUett died, and 
upon his death the Defendant, who was his executor, 
entered, and continued tenant under the fame rent, 
until the 27th June 1808, when the Defendant was 
ferved with a notice from each and every of the un- 
** derfigned, to quit, at Old Chiijlmas^day then next en- 
fuing, or at the time when his current yearis occupa- 
** tion {hould expire, the prexnifes which he then held 
<< as tenant to them, or fome one of them/’ Signed by 
the churchwardens and overfeers of the parifli of Sud^^ 
borne, (who had ufually received the rents,) and by David 
Whayman, John Hunt, and Willtam Read, trullees of 
the faid land. The Defendant had entered into the 
ordinary confent rule, confelTing oufter, as well as leafe 
and entry. The Plaintiff alfo relied on the circumftance, 
of which he gave evidence, that the land was wprth 
more rent thanatprefent was given $ whence he inferred, 

that 
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that it wae for the benefit of all dte joint^tenantato de> 
termine the tenancy^ that they might let the land at a 
higher rent; and he contended that a joint-tenant qpn 
bind his companion by an a£l beneficial to him. 

For the Defendant it was objeded, that one of the 
joint lefibrSj Ge$rge Beedon^ had not figned the notice to 
quit: his name was ufed in the declaration; it was alfe 
proved that he had given notice to his co-lefibrs^ 4 iat he 
difapproved of the ejcdiment) aUd of the notice to quit. 
For the Plaintiff it was anfwered, that there being fepa- 
rate demifes> the notice and declaration were good, if not 
for the whole of the land> at lead for the feparate lharea 
and intcrefts of thofe truftees who had figned the notice. 
The jury, however, under the dire^ion of Grofe J,, who 
referved the point, found a verdi£l for the Defendant. 

Shepherd Serjt. having in Eajter term obtained a rule 
mf% to fet afide the verdl£t and have a new trial, 

Seilon Serjt, in this term lliewed caufe. The queftion 
cannot arife in this cafe, how far one joint-tenant may 
be bound by the beneficial ^£t of his companion, done 
without his privity ; for he exprefbly difiented from that 
j£t. In the cafe of Right% on the Demife Ft/her and 
Others^ v. Cutbelli J Eafi^ 491, it was held by Lord 
borough C. J. and Lawrence J., that even the ratification 
by a joint-tenant, of a notice to quit given by his com¬ 
panions, would not make it good; for that the notice mud 
be fuch an one, on which the tenant can rely and a£i 
with cert^nty at the moment of receiving it. The te¬ 
nant could not aft upon this notice given by three only. 

Shtpherdy contrhj didmguifhed this cafe from Right v. 
Cuthelly by obferving that there the exprefs terms of the 
condition required the concurrence of all the executors. 
Here, if there were no count but on the joint demife of 
the four, there might be fome colour for the objection $ 
but there are feparate demifes by each of them, and 
joint-tenants may demife their lhares feverally- Litt* 
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\ 


* i8xo. 


Doe, 
LelTee of 
Whatman 
and Others, 


Chapun. 


yi 189. If fo> the notice of each will determine the 
(h^e of each. 

t 

The Court (a) at firft inclined to lay much ftrefs upon 
the inconvenience that would enfue to the tenantj if> 
out of four joint IclTors, a part were to give him notice 
to quit at fuch a time as to deprive him of the opportu¬ 
nity oft^iving notice to the refiduc of his lefTors of his 
intention to quit the whole at the fame time. In that 
cafe he might be compelled to become for the next year 
joint-tenant with fomc of his lelTors \ therefore this con¬ 
trail mud be conlidered as made by the tenant on the 
one part with four lelTors on the other part, who muft 
all unite to determine the contraC.1. But they after¬ 
wards defired that the matter might be further fpoken 
to. Accordingly the point was again fpoken to by 
Sei/on and Shepherd, and the Court having taken time to 
confider, 


C. J- now delivered their judgment. 

There was in this cafe a verdiil for the Defendant, 
becaufc the notice was fuppofed to be not fufficient, 
being figned by three inftead of four. The leflbrs are 
joint-tenants: the queftion is, whether they or any of 
them have a right to recover any or what part of the 
premifes ? It is ncceifary to inquire what edate they 
had, and what powers belong to it. As joint-tenants^ 
each had a right to demife his lhare. It would follow, 
that each had a right to put an end to that demife. It 
cannot depend on another, when that demife lhall end. 
JLittL a88. Lord Coke*s Commentary, 186./?. To 
divers purpofes each hath but a right to a moiety, as to 
enfeoff, give, or demife ; and where all join in a feoff¬ 
ment, every of them, in judgment of law, gives but his 
part. If both make a feoffment in fee upon condition, 
and that for breach thereof, one of them lhall enter into 
the whole, yet he fliall enter but into a moiety, becaufe 


(a) Qhamhre J. was abfeut thli day owLpg to 

that 
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that no more in judgment of law pafled from him. 
This (hews that although the title, as well as the eftate> 
be undivided, yet each hath fo much as his portiotf is j 
and when they all join in a feoffment, each conveys only 
his part. So, if all join in a demife in law, it is the 
demifc by each of his portion. If -fo, and if each de* 
mifes only his own (hare, it cannot be faid,4hat he 
cannot put an end to that demife, whether his cont- 
panion join with him or not. Therefore the leflbrs of 
the Plaintiff have a right to recover three parts. 


l8io. 



Dob, 
Leflee of 
Whatman 
and Others, 


V. 

Chaplin. 


Mellon then moved that the rule might be amended 
by fli iking out the confeflion of oufter, as this de- 
cifion left his client tenant in common of the other 
fourth part. 


Lawrencf J. You are contending the reft have no 
right to enter at all. Is not that an a£lual oufter ? But 
If you can make any thing of it, you had better apply 

to a judge at chambers. 

Rule abfolute for a new trial. 


Williams v. Burgess. 


7 - 


''T''RESPASS againft the Defendant, a cuftom-houfe Notice of adioa 
officer, for breaking and entering the Plaintiff’s asatnft ® cuftom- 

dwelling houfe: upon the trial, at the Wejminfler fit- 
tings after Eajier term l8iO, before Lawnncel.f it ap- Plaintiff’s dweU 
peared that the Defendant entered to fearch for run liog-hoofc In C. 
goods, but found none: after (laying about 15 minutes 

not a fufficient 


notice of the Plaintiff’s place of abode, within the ftat. 03 G* 3. c. 70.yi 30. and 
»• ^' 47 '/ 35 * 

In a penal adtion, if a pariflt is ftyled by its popular and well-known name, it is 
well enough, though that is not the name of coofmation. 


(without 
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i8io« 



WlittlAMS 


V. 

Burgess. 


(without doing any damage) he went away. The ftatutc 
24^.3.^^^ 2. ^•47* /• 35* extends to officers of the 
culfbms all the protections given to officers of the ex- 
cife by ftat. 23 G. 3. c* 70. f, 30., which ena£ts> that 
no writ ffiall be fued out againft fuch officer for any 
thing done in the execution of his office^ until one ca¬ 
lendar F^nth after notice in writing, in which notice 
(hall be clearly and explicitly contained the caufe of ac¬ 
tion, the name and place of abode of the perfon who is 
to bring fuch a6lion, and the name and place of abode 
of the Plaintiff attorney or agent. And by /- 32. no 
Plaintiff fhall be permitted to produce any evidence of 
the caufe of fuch action, except luth as (hall be con¬ 
tained in the notice- In this cafe the notice produced 
was dated on the 29th of December^ and expreffed the 
Plaintiff *s intention to fue, bccaufe the Defendant had, 
on the 22d of Novembery broken open the dwelling-houfc 
and warehoufe of Thomas Williamsy in Cahk-Jlretty in the 
parifh of S/. George^s in the Eaji^ without otherwife ftat- 
ing the place of abode of tlie Plaintiff. Shepherd Serjt., 
for the Defendant, contended that this notice was infuf- 
ficient, on two grounds; firft, bccaufe the Plaintiff’s 
place of abode was not explicitly expreffed ; fecondly, 
becaufe the caufe of aftion to be proved, confiftently 
with this notice, muft be an zO: done in the pariffi of 
St. George*s in the En/! ; and there is no fuch parifli in 
exiftence. Serjt., contr^. i. The dwelling-houfc 

of the Defendant is his place of abode. This is an ex¬ 
plicit ftatement that he dwells there. 5. “ In an a£lion 
of debt on a penal ftatute, 3 H. 8. c. ii.yia. againft 
Tyt. Leighf for praftifing phyfic in the pariih of St. George^s 
in the Eqfty within feven miles of the city of London^ the 
ad of confecration being prodticed, it appeared that the 
name of the pariCi was St. George^^ in the county of 
Middlefex \ and Lee C. J. held it was well enough, for it 
was more generally known by the name of St. George\ in 

Iof the 
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the than by the name of St. Georges in the county 
of JUidil/tfex.** {^Lanvrence J. It can only be collefted 
from the notice^ and that but by inference, that the De¬ 
fendant’s place of abode was in Cahle-Jlreet on the 2 2d of 
Novemberj when the caufe of aftion arofe, but the intent 
of the notice is, that the Defendant m^y know where to 
find the Plaintiff, in order to tender him amends, on the 
receipt of the notice; and how does it appear tliat the 
Plaintiff continued to rcfulc tliere on the 29th of De^ 
cmhtTf when the notice was given ? j As to the other 
point, he thought the name of the parifli was ffated with 
fuffictent correflnefs, as it could not niiilead. He per¬ 
mitted the caufe to proceed, referving the (irft point; 
fubje& to which, the jury found a verdidt for the 

Plaintiff. 




18x0. 


Williams 

V. ^ 

Bvroeis* 


Shepherd having in this term obtained a rule nif$ to 
enter a verdidf for the Defendant in purfuance of the 
ftatute, 

Beji and Frere^ Serjts., {hewed caufe. 

Mansfield C. J. A man may have two houfes; but 
the notice muff be ferved at that which is his place of 
abode. 


The reft of the Court concurring. 

Rule abfolute. 




Vo;.. III. 


K 
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i8io. 


Julyt). 

The Defendant, 
b6.ing unable to 
pay a bill when 
due, which he 
had accepted, 
obtained time# 
and indorfed to 
the Plaintiff as a 
fecurity a bill 
drawn by himfcif 
to his own order, 
which, when due, 
was diihoitoured 
by the drawee, 
but the holder 
omitted to give 
the Defendant 
notice: held (hat 
by this laches the 
Defendant was 
not only clil- 
charged as in* 
dorfer of the one 
hill, but alfo as 
acceptor of the 
•thcr. 


Bridges nj. Berry. 

a£lIoii was brought upon two hills of exchange} 
one for 117/.*11j. drawn on the 26th of O^o- 

ber j by the Defendant, at two months date, upon 
one Ivory; payable to^ his own order: the other for 
119/., drawn on the 17th1809, at three months 
date, by one hoxy upon the Defendant, and accopte<l by 
him. At the trial of this caiife, at the Middlefex fittings 
in the prefent term, before Mansfield C. J., it appeared, 
that a few days after the bill accepted by the Defendant 
had become due, the Plaintiff applied to him for pay¬ 
ment, and that the Defendant, confeiring liis inability 
then to pay, requefted further time, and indorfed to the 
Plaintiff, and lodged in his hands, the bill for 117/. 
1XJ-. 'id, as a fecurity; and paid him in cafh the differ¬ 
ence, MMth the intcren; inul cofl-s of the former bill. 
When this bill for 117/. 1 rx. 'id, became due, it was not 
paid by the acceptor; but no notice of the non-payment 
was given to the Defendant, the drawer of that bill. It 
was admitted on the part of the Plaintiff, tliat the De¬ 
fendant was difcliargcd from the latter bill ; but it wai 
infilled tliat he continued liable on thefirll bill for 119/. 
On the part of the Defendant it was contended, that he 
was alfo dii'charged from his liability to pay that bill; 
and the Judge being of that opinion, nonfuiteil the Plain¬ 
tiff, giving leave to his counfcl to move to fet aiide the 
nonfiiit. 


Faughiin Serjt. now moved for a rule to fliew caufe 
wliy the nonfuit fliunld not be fet afidc, and a verdiA 
entered for the Plaintiff for 119/. He contended, that 
although the Plaintiff, by not giving notice of tlic non¬ 
payment by the acceptor of the bill for 117/. ii/. 2^/., 
bad loft hu reinody thereon againll tlie Defendant, ftill 

that 
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that circumftance did not preclude him from fuhig him. 
upon the firft bill j and he cited the cafe of Warrington 
V. Furhohy 8 Baji^ 24a., where it was hel<l, that in a*n 
ntHoii by a guarantee for money paid on account of one 
who had bought goods, and who, having accepted a bill 
for the price, had failed to pay it When due j the gua¬ 
rantee was not obliged to give evidence of any d^nand 
of payment made on the Defendant as acceptor of the 
bill. But the Court held that the cafe ci:ed did not 
apply. Here tlic Defendant had firft given a bill, on 
which he was liable as acceptor; and then, for a fecu- 
rity, he had delivered to the Plaintiff a bill, on which the 
Defendant Iianfelf had a right to fuc other perfons; the 
Plaintiff, by not giving him due notice of the diflionour 
of tlie laft mciuioncil bill, had put it out of his power 
to recover what was duo thereupon 5 and having fo done, 
he fiiall not be permitted to refort to the firft bill. 



Bridges 


V- 


BlRRYft 


Hhfherd Serjt. for the Defeudan-v 


Rule refufed. 



liiNCKLEY V. Walton, Yv/- o, 

|''IJ1S was an action on a policy of affuraurc on goovis, A (hip cannot 

upon the Ihip Prowkucc^ at and ix\:^\\\ London to legally proceed 

nr 1 • ^.1 ^ c r • ^ wUhont convoy 

Madeira, at the rate of fix euineas per cent., to return , 

' o e ^ liom port to 

per cent, fox Baft or Wtft India convoy and arrival, port to join con- 

wdth liberty in that voyage to proceed and fail to, and voy, unlefsa 

to touch and ftay at any ports and places wliatlbcver, ^ 

’ , , ^ ^ given that (he 

particularly to feek, join, and exchange convoys, load not fail 

without convoy. 

A (hip licenfed to fail without convoy, provided (lie is armed with a certain force, 
mu(t take that force on board before (lie breaks ground. 

A (hip licenfed to fail without convoy with a certain force, and clearing out with¬ 
out giving bond to fail with convoy, and without having the force required, cannoV 
legally go round from her port of clearance to a port of convoy. 

K 2 and 
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i8io* 



HmcxLiY 


V'* 


Waltoh. 


and unload goods, without being deemed a deviation^ 
A licence had been obtained, on the i ath of Januaryf 
from the Admiralty, for the ftiip Prcvidence, of London^ 
mailer, burden loo tons, armed with fix carriage 
guns and manned with iz men and bOys, to fall from 
London without ednvoy, provided ihe ihould be armed 
and ilittinned in the manner above mentioned. She had 
her full complement oniboard in the port of London^ but 
difeharged five men ; and on the 5th of OBoher cleared 
out for Madeira^ and failed from the Downs on the 1 ith 
February for Portfmouthy where, if any where, ihe would 
have found and joined convoy. On the 13th ilie was 
captured, off Shorehamy in the con^fc of that voyage, 
having then on board only feven men. It appeared, tliat 
in all cafes when application is made at the cuilcm- 
houfe for the clearance of a fliip, it is aiked by the officer 
there, whether or not ihe is to fail with convoy 5 and 
that no clearance is made out for any Ihip that is to fail 
with convoy, unlcfs a bond is given as required by flat. 
47 3 - S 7 */* 5 * • further, that when the ProvU 

dence obtained her clearance at the cuilom-houfe, no 
bond was given; from whence it w'as inferred by the 
Defendant, that it mufl there have been declared that 
(he was not to fail with convoy. It was proved on the 
part of the infurcrs, that at the time of the clearance 
of the ihip from^ Londony although they had obtained a 
licence to fail without convoy, they liad not finally de¬ 
termined whether or not they ihould avail themfelves of 
It; but that they had refolved, if, upon their arrival at 
Portfmouthy they found a convoy ready to fail, to put 
themfelves under the proteftion of it: if, on the other 
hand, ho convoy was ready, they intended to avail them- 
felves of their licence, and to complete their crew to the 
full complemenc thereby required. A queilion being 
put to the jury, as to this part of the cafe, whether or 
not, when the Plaintiffs failed from the port of Londouy 

they 
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they had determined to fail without convoyi the jury i8io. 
founds that they had not fo determined. A verdi£l hImckl^ 
was taken for the Plaintiff: and, in the laft term, Shep-^ 
herd Serjr. moved to enter a nonfuit, on the ground of Waltoit. 


the voyage being illegal; bccaufe neither had any bond 
been given for failing with convoy, as is required by the 
convoy adl, 43 G, 3. r. 57./ 5., nor was the licence of 
any avail, its conditions not having been compile/ with. 
As this cafe turned altogether‘upon the conftruftion of 
that ftatute, it is neceflary briefly to ftate the provifions 
thereof, as far as they relate to the prefent fubjc£I. 
Byyi r & 2. all {hips belonging to the king^s fubj’efts 
are forbidden, (except as thereinafter provided,) to fail 
without convoy, and to feparate therefrom without leave. 
By/ 3. a penalty of 1000/. is impofed on the mafter of 
any fliip who fliall fail without convoy, or fliall feparate 
without leave; and 1500/* if the fliip be laden with 
naval or military ftores; with a power, however, to the 
Court to mitigate the penalties to any fum not lefs than 
50/, By/4. in cafe of a ftiip failing without convoy, 
or feparating, the policy of afliirance is made void with 
rcfpe£l to the property of the perfons who have the 
charge of the ftup, or of any perfon interefted in the 
fliip or cargo, ,^ho fliall have direfted, or have been 
privy or iuflrumental to the failing or feparating; and a 
penalty of 200/. is impofed for fettling or paying lofles 
upon fuch policies- By5. it is enafted, that it (hall 
not be lawful for any officer of the cuftoms to fuffer any 
veflel to be cleared outwards from any port in the king¬ 
dom, until the perfon having charge of the veflel, fhall 
have given bond, with one furety, in the penalty of the 
value of the ftilp, conditioned not to fail or depart with¬ 
out convoy, contrary to the direfUons of that aft, nor 
to feparate without leave. (S. contains the exceptions 
from the operations of the above-mentioned claufes; 

among which it is fpecified, that nothing in that aft 

K 3 contained^ 
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1810. 



Hinckley 

Waltou. 


contained, by which fliips or vcffcls are required not to 
fail or depart without convoy, fhall extend to any flnp 
orVefl't'I for which a licence fliall be granted to fail or 
depart without convoy, either by the Lord High Admiral 
of Great BntaiUf or by the conamiflioners for executing 
the office of Lord High Admiral, for the time being, or 
any tli^'o or more of them, for that purpofe ; or to any 
fliip or velTel proceeding ^with due diligence to join con¬ 
voy, from the port or place at wliich the fame fliall be 
cleared outward, in cafe fuch convoy fliall be appointed 
to fail from feme other port or place ; except, neverthe- 
lefs, as to the bond thereby required to be taken upon 
the clearance outward of fucK fliip or vcflel. 


and P^'//Ser[ts, now flicwcd caufo. The quef- 
tion is, whether this fliip, under all the circumflanccs 
of the cafe, can be faid to have failed without convoy ; 
file was failing from a port where no convoy was pro¬ 
vided, towards a port where it was probable flic would 
llnd it. Till flie had arrived tliere, it could not be known 
whetlier fhe would fail without convoy or not. There¬ 
fore tlio penalties of the flatute could not attach till flie 
had reached that port; and v/hat her intent was before 
her arrival there is not material j but if it were, the jury 
have exprefsly found tliat flic had not determined to fail 
without convoy; therefore the Court cannot now infer, 
contrary to this finding, that fuch was her intent. 
\_Lim'rcfice J. I think this queflioa docs not turn on the 
intent of the party. There are certain cafes excepted 
from the general provifions of the aft ; one of them is, 
tlie cafe of failing from the port of clearance in order to 
join a convoy. But to bring the cafe wathin this excep¬ 
tion, there mull be a bond given ; and if there be no 
bond, the cafe fal’s within the general operation of the 
firft feftlon, which prohibits all voyages without convoy: 
tlien the voyage becomes illegal j and tlic policy is voi<l 

upon 
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upon the general principle, being made to protcQ: a 
voyage forbidden by the law of the country,] It may 
be admitted that a bond ought to have been given, at t]ie 
time of her clearance outwajds In the port of J.ondm; 
and perhaps her owner or maftcr might be liable to 
anfwer penally for obtaining a clearance without giving 
the bond ; or the officer, for thus fufl'crlng her fo to be 
cleared: but this omiffion will not vacate the policy. 
The policy is vacated only by filially departing from the 
kingdom -without convoy, and the period of the final de¬ 
parture of this fliip had not arrived. The 6th fe£lionof 
the aft proves this ftill more ftrongly. The cafe of a 
(hip failing from her port of clearance to the port where 
ihe may find convoy, is exprcfsly mentioned as a cafe 
excepted from the antecedent regulations, except only in 
ivfpcft to the bond. There is nothing illegal, or im¬ 
proper, in the Plaintiff's delaying finally to detennina 
whether or not they fiiould fail with convoy, until their 
arrival at die port of rendezvous \ they were not obliged 
to make ihcir cleftion fooncr; and had lllll their option 
to make ufe of tlieir licdice, in cafe the convoy was not 
ready; and if they had iu faft failed from the place of 
rendciwous with convoy, and had the fliip been loft, 
wliile under its protoftion, the underwriters would have 
been liable within the terms of the policy, although ii| 
faft no bond had been given, 


1810* 



HlNCLLkY 


V. 

WetTON. 


Sti-pl^erfl dxid ViiughiiUy Scrjts. were flopped by 
the Court. 


Mansfium) C. J. The Plaintiffs In this cafe con¬ 
tend that die circumftancc of not giving a bond, as re¬ 
quired by the ftatutc, does not vacate the policy. But 
the quellion is npt, whether the policy is void for want 
of a bond ; it Is, whether the voyage is not illegal, as 
being in contravention of this fl;<^tu:c, the fliip having 

K 4 
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Hinckley 


V* 

Wilton. 


failed without convoy, and under a licence, the terms of 
which were not complied with ? It is plain that they 
meant to fail with a licence : they procure a licence to 
fail, with certain conditions^nnexed. It is equally plain 
that at the cuftom-houfe they mull have declared their 
intention to fail without convoy, for it is proved that, 
otherv^ife, they could not have obtained tlicir clearance 
without giving a bond. Then it appoais, that they have 
not decided whether they fliould ultimately avail ihern^ 
felves of the licence, or fail with a convoy. But I think, 
that the fixth feflion, which dire£ls tlie bond to he taken 
in cafes where the lliip is to W\l from her port of clear¬ 
ance to her port of rendezvous, (and this voyage Iho 
may legally perform without a convoy,) Ihcws that the 
owner is bound to decide, before he leaves the port of 
clearance, whether he will fail with convoy or not 5 for 
they are obliged to give the bond, and the condition of it 
is abfolute, that they will fail with convoy. Otherwdfe, 
in fuch cafes, no bond w^ould ever be given j for tlio 
owner might always put oif his final determination, or 
keep it in his own breaft, till his arrival at the place of 
rendezvous, where it might not be polfible to give the 
bond, and then ho would be bound by no obligation 
either to fail with convoy, or to continue under its pro- 
te£lion after he had failed. 


Heath J. was of the fimc opinion. It was impofli- 
ble to fay that the owner of the Ihip had the option con.^ 
tended for in this cafe. This would be virtually to 
repeal the adl of parliament, and to provide an expedient 
that would be taken advantage of in all cafes. 

Lawrence L was of the f^me opinion. 

Rule abfolute to enter a nonfuit, 

(a) Ch<imlrd J. was abfent, on account cf indifpofitJop. 
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was an aftion upon the cafe brought by the jfa pcrfon lias 
tenant in fee of a clofo, againft^ho tenant for years a fenced 
of the adjoining clofe for an injury to the Plalntiji’s re- « bank and 

verfion. The declaration llatcui, that the rlamtift on, corfe- 

&c., was, and continually from thence hitlierto had liu* hcj th.n Mjj 

been, an<l ftill was, feifod in his demefne as of fee of and expends lo 

in a certain clofe called the Ham clofe, witli the appur- 

tenanccfi, firuatc, &c. ; which hiid clofe with the appur- the iniciior line 

tcnances, at the time of committing the grievance here- fonr of iJie 

inaftcr mfiitioncd, was, and from tlicnce hitherto had r 

* ’ ^ f. r the bafe or 

been, arirlJltll was in the poffenion aixl occupation of one the bank, and 
James Vonvhs^ and of one Hetiry Vowles^ as tenants four feel tor the 

thereof to the PlaIntiiF. Upon tlie trial of this caufe at ‘**^^*’* 

. - ,T- 1 r -F / . Proof of the 

the Taunton Spring Amzes l8lo, before Urahnm B., it ancient width of 

appeared that at the time of the injury the clofe was in thf ditch is evi- 

the pofleifion of James and Hairy Vonvles: but at the *bat the 
rtr-v.R.i T* .f o Abner’s I-ind did 

lime of the action being brought it was in the poirelTion e^crewd be. 

of James only. The Plaintiff’s proof was, that the De- yond the onUr 

fendant had a clofe contiguous to a certain clofe of the * hereof. 

Plaintlft'^s, and furrounded by a fence whicli the Dc- . he has no 

fendant was bound to keep in repair, confiding of a his neighbour’s 
bank and ditch, and in fcouring his ditch the Defendant l.nul for the pur- 
had dug it fo wide as to cut into the PlaintiiTs foil: 
the Defendant dircflcd his evidence to prove that this incife, an 
fence had immemorlally been a bank with a ditch averment that 
on the outfide of it, and not a bank only, and he con- ^he Plaintiff’s 
tended that confequently he was entitled at common law 
to have a width of eight feet, as the reafonable width for HiU ^y^s, 

the bafe of his bank and die area of his ditch together, in the occupation 
which width, meafured from the interior line of the bafe 

H, r-f IS fuffi- 

ciently proved, if at the time of the injury it was in their occupation, though the 
^pant be fince changed, before a^ion brought* 

of 
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ofliis bank, he proved that he had not exceeded; ad¬ 
mitting, tliat If the fence were a bank only, he was enti- 
tlotl only to four feet. 'Hie Plaintiff, on the other hand, 
contended, that whether the Defendant’s fence were a 
bank only, or a bank and ditch, the a£lIon well lay; for 
lie proved that the ditch was cut by the Defendant’s ex- 
prefs y^ireftion into the hard unmoved virgin foil of the 
Plaintiff’s clofc ; fo that the ditch was made wider than 
ever it was before. The jury found a verdid\ for the 
Defendant. 


Letts Serjt. in Eq/ier term i?io, moved for a new trial 
on the part of the Plaintiff; upon the ground that the 
verdict was againft evidence. [^Lawrence J- The rule 
about ditching is this. No man, making a ditch, «an cut 
into his neighbour's foil, but ufually he cuts it to the 
very extremity of his owm land : he is of courfe bound to 
throw the foil which he digs out, upon his own land • 
and often, if he likes it, he plants a hedge on the top of 
it; therefore if he afterwards cuts beyond the edge of 
the ditch, which is the extremity of his land, he cuts 
into his neighbour’s land, and is a trefpaffer; no rule 
about four feet, and eight feet, has any thing to do with 
it. lie may cut the ditch as much wider as he will, if 
he enlarges it into his own land.] The Court grunted a 
rule niji^ 

Pell Serjt. in the prefent term lliewcd caufc; and upon 
the report of the merits of the cafe, the Court was of opU 
iiion in his favour, and difeharged the rule ; it appearing 
that the declaration did not apply to the clofe to which tho 
ubove-mentioned injury'was proved to be ^lone, but to 
a different clofe* Ho alfo objecled th^t (lie Plaintiff 
fliould have been /onfuited at the trial for the variance, 
^Mansfitld C. J. In an a£lion by the reverfioncr, it was 
fufficient tp ftatc in whpfc pccuj^ation the premifes were 
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at the time of the injury. It Is quite immaterial who 
occupied them when the aftion was brought. Heaili J* 
was of the fame opinion.] It would have been iin- 
maferial: but he has made it material by averring it. 
\^Mansjidd C. J. How did it affe£l the merits of the 
cafe ? There have been declfions both ways. It is now 
fettled clxat an immaterial allegation need not be moved. 
SOj in trefpafs, the queftion is, whofe was the dole when 
the trofpafs was committed ? Lawence J. There is a 
diflcrcncc between this cafe and the cafe of a trefpafs* 
In trefpafs every part is defcriptlve, and you mufl prove 
it all.] Purcell v. Afac/tamaruj 9 Enjly 160, 12 Vin^ 
page 63 . pL 44, S. C. 2 RoL Ab. 677. Regim v. 
Cramgcy 3S5. It is an entire defeription and 

cannot be fevered. i C(iwp. 320. ^lariin v. Qobh\ 
Put the adion was not brought for the Injury to the clofc 
that was proved in evidenye, but for an injury to a 
different elefe. 


x8to. 



VOWLES 


V. 


Lens Serjf. contr'h. This is different from a trefpafs 
where every part is deferiptive and muff be proved^ 
This is not a p:irt of the defeription wliich materially 
afieds the merits of the cafe. It might be material tq 

afeertain in whofe occupation were the premifes at the 
time of the injury committed, but no further. It does 
not fignify who had it wJien the adion was brought; 
that could not bo taken advantage of at the trial. The 
cafes cited do not apply: that from C^w/Zv//is nenreft, 
but it turns oil a different point. There the Plaintiff 
deferibed as his tenants, thofc wjio could not poflibly be 
his tenants. lie made the tenancy part of the deferip-^ 
tion. It was a material fad. There muff be feme 
identity of the pvcmilcs.# Here the clofc was, at the 
time of the injury, in the enjoyment of the very perfona 
named. This is not like the ffridlucfs required in coiu; 

trads. 
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trails. ' It is not like the cafe of words fpoken, where the 
fpeaking is made local by the declaration. If you give lo- 
caiity to the words, you muft prove it. The cafe of 
gina V. Cranage was an indiflmcnt for a riot and a local 
tTcfpafs. Perhaps there might have been more color for 
the argument if thc.occupler had been only one perfon. 
12 Vtff.6%^ ftill lefs applicable. Abuttals fet out muft 
be proved, otherwife it is not a trefpafs in tlut clofe, but 
in another. \MansJUld C. J* A nonfuit for calling 
Luh^St Chelfea^ Chelfea only, was corre£led. It is now 
held to be fufficient to ufe the name of a parilh com¬ 
monly ufed (fl).] That was a cafe of ufe and occupa¬ 
tion. Purcell V. Macnamara was a cafe for a malicious 
profecutlon. The variance was in the writ; the ftyle of 
the Court. 


Mansfield C. J. You muft fupport your declara¬ 
tion by proving that when the injury was committed, 
the clofe was in the occupation of the perfons named in 
the declaration, and then yt>u have done enough. It is 
not neceflary however to decide this point, as wc think 
the verdi^ ought not to be difturbed. 

Rule difeharged. 

(ii) See Kirkland v. Pounfett^ ante^ u 570. Williams v. Bur- 
ge/sf antc^ 3. p. la;. 0 cc% 
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9 

Defendant, Tomlhir^ was arrcfted in Oflober 18051 
at the fuit of Frrebairn, On the 19th of November^ 
in the fame year, he furrendered in difcharge of ^is bail 
to that aftion, and to another the fuit of Benj, Bipopy 
nad had ever fince continued in rtiftody. In 1806 he 
was brought up by habeas capusy and charged with a writ 
of capias utlagatum at the fuit of the Plaintiff in this 
caufe for a debt of 30/. ioj'- The writ of exigent in this 
fuit was tefted the 6 th of November 1605. In 1808, a 
feveral commiffion of bankrupt iffued againft him, and 
he had fince obtained his certificate. 


The Court rf 
Common Picas 
will reverfe an 
outlawry upon 
mntinrt, on error 
in fworn to* 
Semble 1 hat 
bankruptcy and 
certificate is no 
ground of dif- 
ebarge of a pri- 
foner in cuflody 
on an utlagatum 
capias* 


Shepherd Sevjt. had in the laft term obtained a rule 
niji that the Defendant Tomkins might appear by attor¬ 
ney to reverfe the outlawry, undertaking to appear and 
file common bail, and receive a declaration in any new 
action which the Plaintiff might think fit to commence, 
and that thereupon he might be difeharged out of 
cuftody. 

The cafe was four times difeuffed in the fame term ; 
Beji Serjt. flicwcd caufe. He contended, firft, that the 
ftatute 4 & 5 3. r. 18. yi 4* extended only to out¬ 

lawries in the Court of King’s Bench j and that neither 
that, nor any other court in Wejlminjler^hall had, before 
the ftatute, power to reverfe outlawries on motion. The 
Defendant was now liable to perpetual imprifonment 
under a criminal, not a civil proceeding; to which his 
certificate would be nojbar; his goods, chattels, and 
lands were become the. property of the crowm, not of 
his aifignees, and his only mode of relief was to obtain 
a pardon from the crown, which would only be granted 

upon 
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upon tlic condition of his doing juftice and paying his 
debts. That ftatute never meant to give even the Court 
of‘King’s Bench the power of the crown to panlon out¬ 
lawry upon motion; it only gave th^ the power of 
difeharging upon motion in cafes where they might be¬ 
fore reverfe the outlawry on error brought. But they 
could ^ot reverfe an outlawry, except upon'fomc error 
ailigned, which actually fublillcd on the record, uulefs 
it were for Irregularly. In the cafe of jipwcll v. Stocks 
wdly BarneSy 324. the Defendants came to the Court to 
fot afide the outlawry for irregularity, which is evident 
from their praying that the Phintift* might pay tlic colls : 
in fail the Defendant was beyond the fcasj but unlofs 
the judgment had been irregular, this Court could not 
Jiavc relieved againft it on motion. Where the Defend¬ 
ant is properly outlawed, as it is admitted that here he 
is, the Court cannot, without the confent of the crown, 
take out of the crown the cliattcis and lands which their 
judgment has invclled in it. [_AIa/isJirhl C. J. Accord¬ 
ing to this argument the Court of King's Bench ought 
never to reverie an outlawry without giving notice to 
tlic Attorney-General, and hearing him on behalf of the 
crown, which is never done. LiHvmh'i' J. 'Hie Court 
of King’s Bench continually reveries outlawry on mo¬ 
tion. Stiller J- ufed to alk, “ Wlut is your enror 
And if counfel alligned error in fail, as fometimes they 
did, he would fay, ** that will not do j it mull bo error 
in lawbut when error in law’ is alligned, the Court 
never look into the record to fee if the error cxlfts there 
or not.] Thofe cafes where, after error in law alligned, 
the outlawry has been teverfed without examination of 
the record, to fee If the error exillod, have only been 
fuch wherein no one was intciefted to lliew the failer of 


the record ^ but where there is an interell in continuing 
the outlawry, the Court cannot reverfe it but for error 
usually fuKilting \ and if they did| and if any one who 

had 
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had an intereft in difputing the legality of a judgment fo 
given, fliould carry it to the next fuperior court, it is inv- 
polFible that fuch a judgment (liould Hand. • 

* 

Shepherdy contrh If this be law, an outlaw in the 
Defendant's circumftances can never reverfe the out¬ 
lawry at all, unlefs by error, which is unrcafonaljle; for 
Jn that proceeding he muft give,bail to pay the debt, not- 
withdamling he is dlfcharged by his certificate. But 
before the (latutc of IV. 3. an outlaw might appear in 
perfon in any court, and reverfe the outlawry upon mo¬ 
tion. \_Maftsfietd C. J. and Heath J. It is a judgment, 
and how can a judgment be reverfed othcvwife tlian by a 
writ of error ?] If before that Ihitute he could not re¬ 
verfe an outlawry otherwife than by error, that (latute 
would not help him. This Court has excrcifcd, and 
docs cxercife, a power of revcrfnig outlawry on motion. 
In 3 19. tSJ* feq. :u*e fcveral cafes to that eifer*!. 

The conteft in none of tliem is, whether ihe Court Im* 
title to proceed to reverfe tlie outlawry on motion, but 
only as to the terms on which it fliall be revcifed. 

V. Stock^velly it is true, was not the caf; of u bailable writ, 
but inafmuch as this Defendant is a certificated bank¬ 
rupt, the Court will deal witli him as it he had been 
fuch^dicn he was arrefled, and then the circuinllancc 
of the bailable wnit makes no dilFerence. If tlie Coiiu 
do not in this cafe cxcrcife, in favour of the bankrupt, 
the dlfcretion which they undoubtedly pofl'efs, they w 111 
make a capias utlagatian in mefne procels prefi harder on 
a certificated bankrupt than a capias utlagatumxw execu¬ 
tion. Rc>: V. CaJlUmaiiy 4 Bim\ 2119. 2127. the Court 
thought an outlaw relievable wiihia an iufolvent 
//ir/y V. Hs%vJony Barnesy 521. there was no error at all 
on the record, yet the Court reverfed it on motion, on 
die ground that the outlaw was a prifoner pending the 
writ of exigent. {Lanvnncc]. The Court there pru- 

cee it.d 
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Ceeded on the ground that their procefs was abufed; {<tt 
the Defendant was in the country, and by due 
might have been found. Mansfidd C. J. You have not 
examined what was the pra£licc in the Court of King's 
Bench previous- to tlie^ftatute of W, 3, The title foems 
to imply that die Court were in the habit of reverfing 
outlawries 5 for it is for the more eafy and fpeedy re¬ 
verfing of outlawries in the fame court j" and the whole 
of the 4th feftlon feems ftrongly to indicate the fame 
praftice. Ckambns J. Why do you fuppofe the ftatute 
of W, 3. is confined to the Court of King's Bench, where 
addons by original were few in comparifon of the 
number in this Court, w'here they are much more 
numerous ? The ftatute indeed has the words faid 
court;” but I cannot fee on what foundation it fliould 
be fo enafted. La%vrence J, It feems by the cafe of 
S^tnmons v. Bingoe and Cooky i 498., as if the prac¬ 
tice was to reverfe outlawries on motion in perfon be¬ 
fore the ftatute.] 

On a fubfequent day 

Mansfield C. J. faid that the Court had been in the 
habit of reverfing outlawries on motion, but that fome 
error muft be mentioned. In 4 Burr. 2535. Rrx v. 
WUkeSy fuch errors were allowed, that no outlawjy can 
have been pafTcd for a century which might not have 
been reverfed for error. See if fome error cannot be 
found in this outlawry. 

Shepherd Serjt, in this term abandoned his former 
rule, and on the authority of Heely v. Heivfom obtained 
a new rule ntji, that the outlawry might be reverfed 
upon the Defendant Tomkins entering a common appear¬ 
ance, and that he might be difeharged cut of cuftody as 
to this a£bion, upon the ground of error in fzek, viz. 
that he was in prifon when the writ of exigent was run¬ 
ning ; which fafts appeared by an additional affidavit. 

8 BeJ 
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^^Serjt. now (hewed caufe. The writ of exigent is 
tefted on the 6th of November^ and the Defendant was 
not rendered in difcharge of his bail until the 19th; |ie 
has alfo been before difcharged under an infolvent ail. 


iSio. 



Beauchamp 

V. 

Tomkins. 


Mansfield C. J. The efTeil of that is, that the ac¬ 
tion will not proceed agalnll liis pcrfon, but againft his 
efFeils only, ^ 


Lawrence J. The queftion is, whether he was In 
cuftody when the writ was fued out, not when it is 
tefteu. It is itHed on the firft day of the term, and pro¬ 
bably, as ulually is the cafe, on a day before it was fued 
out. 

It appearing, on reference to the alTidavits, that he 
was in cuftody, as well when the writ was fued out, as 
when it was tefted, the Court made die 

Rule abfolute. 


July II. 


Wilson v. Spilsbury. 

J^EST Serjt. had obtained a rule ni^ for fetting afide 
the proceedings which had been had in this cafe, 
and for reftoring to Maria SpUJbury^ the Defendant’s 
wife, the iflbcs which had been levied upon the goods 
in her poflefllon under a writ of diflringasy with cofts 1 
upon an affidavit that the Defendant, at the time of 
commencing this a£lion, was, and ftill continued, beyond 
feas, in his majefty’s fervice as a furgeon in the navy, on 
a ftation at Halifax, in Nova Scotia t and where he was 
likely to remain for a long time: and that the deponent 
had not, nor had any perfon to her knowledge any au« 
thority to appear for him. That (he knew nothing of 
any caufe of adion the PlaintifFhad againft the Defend- 
VoL.JII. L ant. 


The Court fet 
afide a dijlringar 
executed upon 
the goods of the 
wife of a furgeoa 
in the navy, ferv^ 
ing on a foreign 
Ration, the debt 
not being con- 
craAcd in the 
wife’s trade# 
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ant. That (lie had not received any fupport from the 
Defendant for nearly two years paft. 

Lajs Serjt. fiicwcd caufe, upon the ground tJiat the 
PJaiutifF in this cafe had made the levy witliout knowing 
that the Defendant was abroad, and he relied on Gurniy 
A. Hardevburgh^ ante^ i. 487. In this cafe the Defend- 
ant’s\iaint Hill remained alhxed on a brafs plate on the 
door of tlie deponent’s houfe, and flie daily fold ^piybury^'^ 
Antifcorbutic Drops^, bearing her Imlband’s lignature on 
the label. 

Bejl^ in fupport of this rule. It is not fworn that the 
PJaiiitlfl' did not know' the DefenJaiiL w.is out of the 
realm, wdiich brings it within the cafe of Greaves v, 
&toh'Sy I. 485. Tliis is nut a debt contracted iu 

trade, like the debt of lianleubcrg. 

Cur, adv, vnit 

MansfiF-CD C. J. now delivered the judgment of the 
Court, ^riiis was a motion to fet alide .1 dijlnugas^ and 
we think it lliould he fet afide. 'Hiere is no fraud in 
the cafe- The hiiiband was in the iVrvice of his coun¬ 
try. The woman has no other vilible fupport. Her 
property mull be taken awavj unlefs llie appears ami 
defends an jdlion, of the merits of which Ihc knows 
nothing. 

Rule abfolute v/itlxout cc/ls. 
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. DoEj on theDemife of Sir Arthur Chichester, h- 

Bart. u. OxENDEN. 

'^HIS was an ejectment brought by the leflbr of the Where there ii 
PlaintifF as heir at law of S\x John ChicheJ^r Bart. fufficient 

on a demife laid fubfequent to Sir John Chich^er^^ death; accwjhig^to^onc 

and at the trial before Lawrence at the Sum- meaning of the 

mcr Aflizes, i8o9> a verdift was found for the De- deferiptionofthe 

fendant, fubjeft to the opinion of this Court on the fol- colla- 

f . ^ ^ ^ f . 1 leral evidence 18 

lowing cafe. Ihc IclTor of the Plaintitt Was heir at law not admiflibic to 

of Sir John Chichtjlcr Bart., who on the 30th of September Ihew that the 

1808 died feifed in fee as well of the premifes in quef- meant to 

tion, which compofed his maternal eftate, as of other pro- tion^in^^m^orlf 
perty, which he derived from his father, called the Tcul^ extenfivc fenfe. 

Jlon eftate. The premifes claimed confift of the manors of ^ 

of AJIifyrdy George Teign, -and Stowfordy the tithes impro- tef- 

priate of the parilli of Nether Exy and two eftates called tatot having a 

Great and Litt/e in the parifli of Cadburyy in the ”*®ternal eftate 

county of Devon: t!ic manor of AJfjton is fituatc in tlie 

parifli of JJljtony with the exception of one infulated capital farm, and 

eftate, parcel thereof, whicli lies in the parifli of Ex^ lands,intheparifh 

minflery adjoining to the parifli of AJljion. The manor as well 

• 4n -/r r.i as fcvcral othcr 

of George letgn is utuute m AJJyton pavilh : 01 the manor fome in 

of Stonvford onxt part lies in the parifli of Crediton, and the adjacegt 

the other in the parifli of Sandjbrd ; the manor itfelf pariflies, fomc 

being diftant from the parifli of Affjton about 12 or 13 fifteen 

miles. The parifli of Nether Ex is alfo about ii or 12 

miles, and the parifli of Cadbury 15 miles, diftant from admiffibleto 

the parifli of Afiton: with the premifes aforefaid are fliew that he was 

comprifed, befides the manor of Ajbtony the Barton of , 

Afitony and lands lying within the parifli of AJktoiu ternal eftate, hit 

On the 3d day of September 1808 Sir John Chichejler Ajhton eftate, to 

raife the infer¬ 
ence that he 

meant to devife the whole by that name, 
L S Barb, 
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Bart.) being feifed as aforefaid) made and publSfbed hU 
la^bwill and teftament) duly executed, fo as to pafs real 
eftates, in the terms following: “ I give my eftate of 
AJhiofty in the bounty of Devoriy to George Chkhcjler 
** Oxendefiy {the Defendant,) fecond fon of Sir Henry 
** Oxenden B.irt. of Broomy in the county of Kent. I give 
theUioufc in Stymur Placiy for which I have given a 
memorandum of agreement to purchafe, and which is 
** to be paid for, out of timber wliich I have ordered to 
be cut down, to the Rev. John Sandford of Cherwilly 
in Devofi/bire.** To fliew that by the words ‘‘ my 
eftate of AJ/dofty* the devifor hnended to difpofe of the 
whole of the maternal eftate before I'pocifled, the follow¬ 
ing, amongft other evidence, was olFcrcd by the Defend¬ 
ant, and received. Firft, the verbal inftruQions given 
by the devifor, at the time of making the will, to the 
devifec John Sandfordy who made the fame, which were, 
to make a memorandum to guard againft accidents, to give 
George Oxenden his, the devifor^s, Ajhton eftate. Secondly, 
exprclTions which Mr. Snndford and the Rev. Thomas 
}Ioley (the latter of whom had occaHonally audited the 
devlfor's accounts for 24 or 25 years previous to his de- 
ceafe,) had at various times heard the devifor ufe in de- 
feribing his different property, viz. that in fpeaking of 
his paternal property, he ufed to call it his Youlflon 
eftate, and in deferibing his eftate derived by him from 
his mother, he ufed to defignate that by the general terra 
of his Ajhton eftate, or AJIjton property; and, particu¬ 
larly, on one pccafion, direfted that the timber fhould 
not be cut on his mothcr^s property, the J^ton e^atCy 
but on his father’s property. Thirdly, a feries of annual 
accounts delivered to the devifor by John Cleave^ and 
John Smphy wlio were fuccrtTively two of his ftewards: 
thefc accounts coninienccd with the year 1785, and the 
form of each of them was very nearly the fame. The 
following is a defcriptlon of the form of one of thefe 

accounts: 
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Accounts: on the outfide was indorfed^ ** Cleavers l8io. 

** account for AJhton eftate> from Jam^ary ift, 17991 to 
** January ift, 1800;” the firft page thereof was thtis Lrflceof 
headed—** Cleavi^%, account for Sir Jtihn Chtchejler CHiCHBSTsai 

Bart., for AJhton ejlate^ from January ift, 1799, to Oxendeh. 

** January ift, 1800in the firft page was contained a 
lift of the various payments made by Cleave^ ynong 
which was the following. — 5aid a year's annuity to 
Broad Ciyt poor, to Chrlflmas 1799, 23/f lix.: which 
parifti of Broad Clijl was wholly diftinft from the pre- 
mifes fought to be recovered by this ejeftment, but the 
annuity was charged on part of thefe premifes. The ad 
and 3d pages were entitled — “ Receipts of rack rents," 
and contained an account of the rents of the feveral pre¬ 
mifes fought to be recovered by this ejeftment, (except 
the conventionary rents of three manors^) in feparate 
Aims, but a*!ded up at the end, into one general total^ 

The 4th page contained a lift of rents, intitled, conven^ 
tionary rents of the manor of AJhton, The 5 th page 
contained a lift of twQ other fets of conventionary rents, 
the one intitled, “ Conventionary rents of the manor of 
Gtorge Teign^* and the other intitled, “ Conventionary 
rents of the manor of Stotijbrd” The latt page of thp 
account was intitled, << Account ftated.” And was as 
follows: 

Account ftated. 

J. Cleave^ Dr. 

£ s. rf. 

To receipts of rack rent, as in pages 

2 and 3 . - IQ42 12 2} 

To receipts of conventionary rents of 
ton manor « * ^ 18 15 2 

To receipts of George Tetgn manor - 560 

To receipt of Stovjord man6r - - 9116 

To balance of laft account • - 102 2 6 


1*3 
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J. Cleave^ Cr. 

By payments, as in page i. - 708 7 O 

By balance due from J, Cleave - 470 O 4} 


And underneath was the following receipt, the fignature 
to whl^h Is In the hand-writing of the devifor. " April 
id, 1810,—Examined this account, and received the 
vouchers thereof, and due from John Cleave on the ba¬ 
lance thereof, the fum of 470/. o.r. ^id. John Chiche^er* 
The foregoing evidence was objedlcd to by the coun- 
fel for the leflbr of the PhuinilF. as inadmiflible, but was 
received, fubjedf to the opinion ol the Court as to the 
propriety of its being admitted. If the Court fliould be 
of opinion that the evidence was properly received, then 
the verdid): was to ft and ; if not, then a verdift was to 
be entered for the klTor of the PlalntitF, for fo much of 
the pvemifes, if any, as the Court Ihould think did not 
pafs under the will. 

The cafe was twice argued, firft in Hilary term 1810, 
by Pill Serjt. for the Plaintiff, and Heyivaod Serjt. 
for the Defendant; and again in 7 iV///rr term bySerjt. 
for the Plaintiff, and Lens Serjt, for the Defendant. 

For the Plaintiff it was argued, that parol or other 
cxtrinfic evidence was not admifliblc to contradidl, ex¬ 
plain, or enlarge the effedt of a will; it was admiffible 
only in cafes where there was an abfolute neceflity, be- 
caufe the will would otherwlfe be uncertain or infen- 
fiblc, and could have no effedl without it, or where 
there was a latent ambiguity $ and no fuch neceftity or 
latent ambiguity fubfifted in this cafe. All that clafs of 
cafes where parol evidence h^ been received to repel 
trufts arifing on presumptions, may be laid afide as irre¬ 
levant ; (to which the Court agreed.) The teftator had 
an eftate of Ajhton^ viz. a manor of AJhton and the barton 
of AJhton% and other lands there; %nd having an eftate 
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of lie ufed the moft appropriate words to con¬ 

vey it. If he had faid, the manor of AJhicrty it would 
not have comprehended the Barton, nor if he had devif§d 
the Barton,' would it have included the manor. His 
eftate of AJhtat?^ was his eftate ** of or bL*longing to 
Afiton.^ The word^ do mean that,*and they can mean 
nothing elfe. At that period of the caufe at why^i die 
evidence was offered, it was in proof, therefore, that the 
teftator had an eftate of AJhton 5 andtliere being enough, 
both in intereft, and quantity of eftate, and pofition, to 
fatisfy the terms of the devlfe, the evidence ought not 
to have been received, but the cafe ought to have 
Hopped there, unlefs it had been flicwn that there was 
mother AJhton eftate Wlonging to the devifor. To ad¬ 
mit evidence to ihew that other land, befides that which 
Uiifices to fatisfy tlie de\ifo, was intended to pafs, is in 
diredt oppofition to the ftatute of frauds. \,MiUJsficld C. J. 
'rhis Jias notliing to do witli the ftatutc of wills, or with 
die ftatutc of frauds r the cjnoflloii is, as has before 
been truly Hated, Avhethcr evidence can be received to 
th(‘w vdiat the feftator meant by tlirfc words *, if there 
i-i a latoiit ambiguity, it is adniiftiblc \ if there is none. 
If I itinot ; but IHIl, if the rviilence is admitted, the eftate 
!-.it>a}ly paftes luuler a wiH in writing attcftetl by tlirce 

ff c. be ;uinniriblc where there is ellaie 
enough to fatl-.fy the devife, Ii would have the cfFe£l of 
/b extending by paiol proi»f tiie ineaning ot the will, as 
to pafs eftates iliau wJiuh the words of the 

will, t.ikfii alone, would pal's. But never, not even at 
common Jaw, could land pal's by a will not in ‘writing. 
{^M(tnsficld C, ], That is TOO general a propoCtion : for 
at common law, land did not pafs by devife at all, un- 
lefs by the cuiloms of paaticular manors ; and fuch cuf- 
toms might perhaps fo regulate the form of devife, as 
that it might pafs by paroh But that is irrelevant to the 
prefent queftion.} The precautions which the law has 
thrown around wills, by preferibing certain formalities 

li 4 to 
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i8io, to be obfcrvetl in thfir execution, are rendered ufelefs, if 

^ ^ it is open to the Court to put on the words of a devife 

LeifeeW other meaning than the obvious and common mean- 

Chichester, which thofe words import. Before, therefore, any 
OxENDEN. evidence can be let in to explain the words, it mud be 

fhewn that without ,fuch explanation the will could bear 
no mealing at all, but would be ^id for uncertainty, 
and that it would be impoffiblc to fay what property was 
meant to be difpofed of. In that cafe extrinfic evidence 
is admitted from neceffity, as if the teftator had had no 
eftate of AJlHon ; but that is not fo here. How can any 
man give an opinion upon the title to an eftate, if he may 
not know by looking on the parchment or paper, what 
is the eftate ? if he is to hunt all over the country for 
circumftanccs the deeds, it will fliake half the 

titles in the kingdom. Here is fomething definite and 
certain to anfwer the devife, and there is nothing but 
conjecture to lead the Court to fuppofe that the teftator 
meant any thing further than that which is plainly ex^ 
prcfied. Therefore the leflbr of the Plaintiff is entitled 
to recover only fuch part of the pvemiics as lies within 
the parilli of AJIUon, In fupporl of thefe arguments re* 
ference w’as made to the following authorities: 56V. 
^ep. 68, Cheyney?t cafe. Rofe v. Bartlett^ Cro. Car* 292, 
Uirifi V, Litchfiddy 2 Atk* 372. Day v. Trlgy 1 P. Wtnsm 
285 . Beattmont v. Felly 2 P* Wms* 140. Bronvu v. Sc/- 
nvyriy Caf, Temp* Tali* 240. Lord Walpole v. Lord ChoL 
moftdeleyy 7 T* R* 148. Whitbread v. May^ 2 Bnf, PulL 
593. Doey on Dem'ife of Brewrty v. Browiy 11 F'ajly 441. 
Upon the cafe of Ulrich v. Litchfieldy in which Lord 
Hard*wickey Chancellor, faid, I do not know that upon 
the conftruftion of a will, courts of law or equity ad- 
« mit parol eyidence, except in two cafes: firft, to af-. 
** certain the pcrfo.i, where there are two of the fame 
name, or elfe, where there has been a miftakc in the 
« chriftian name or furname.” {^Mamfieldl* remarked, 
the rule here laid doyyn was certainly too narrow ^ 

for 
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for in cafe the teftator had poficiTed no eftate at AJhim^ 
the rule would have excluded all evidence to (hew what 
efiate was meant. But from whatever caufe the am¬ 
biguity proceeds, whether from a mifdcfcription of the 
eftate, or from a niifdcfcription of the perfon, if there be 
a latent ambiguity, the parol evidenoe Is admilTible. In 
the cafe of Lord WatpoU v. Lord Cholmottdeleyy th^jfe was 
neither a latent, nor a patent ambiguity : the teftator, by 
reciting that by his lait will and teftament, dated the ajth 
oi November 1752 he had devifed his real eftates, was 
held to republilh that will.] 

For the Defendant it was contended, that this was a 
cafe of latent ambiguity. A latent ambiguity cannot be 
difeovered to exill, but by the aid of collateral evidence; 
and if that evidence be fuch as would, if admitted, 
raife a doubt in the mind of the Judge, it ought to 
be received, and left to the jury. No one can fee on 
the face of this will any ambiguity whatever. The word 
oP’ docs not denote locality in this cafe: it means 
all that eftate which the teftator called AJJjton. He might 
dclignatc his whole eftate by the name of any one par¬ 
cel, whether diftant or near, if he had any reafon in his 
mind for fo doing. The word "of” is therefore diftin- 
guifhable from at,” the expreflion ufed in Whitbread v. 
May^ which might denote locality; and the Court not 
being bound to conftrue "of” as local, may give it any 
other conftruftion which the evidence requires: the am¬ 
biguity is therefore raifed, and by the fame evidence it 
has been explained. And the only queftion is, what the 
teftator intended to give. The old rule of law is, that 
evidence cannot be given againft the purport of a deed 
or record, but it may be given to Qiew what are the par¬ 
cels, or who are the part?es. The clrcumftance that at 
a place called AJhton (here are three or four things bear¬ 
ing that name,,as thg parilh, the manor, the Barton, and 
lands, is by no means concluHvc againft the Defendant; 
gn the contrary, it renders it necclTary that evidence 
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fliould be admitted, to Hiew what and which of then* 
are included in the devife. In the teftator^s own pariih 
of Gadbtiry arc two eftates of Great and Little Btnvlejm 
If he had devifcd his cftatc at Bawlejy parol evidence 
would have been admillible to fliew what eftate be meant* 
If a man has been wfed fo to name certain prop^.Tty> 
tliat nc^e of his family can mifunderftand him, when 
he ufes that name, he maj well devife therebyi. In the 
cafe of Dcey on ikmifi of Broivn^ v. Brown^ there waa 
a long interval of time in which the teHator might have 
recovered from his error, an<l therefore no room to fay 
there was an ambiguity : here there is evidence to raife 
the ambiguity, for the tcllator ufes the .^vprellion conti¬ 
nually to the very time of making his wilK Nothing on 
the face of the will confines the property devifed within 
a narrower compafs than the ct)unty of Dewrs. I'he 
general principle contended for is much too vv'ide, that 
the Court can in no rafe go beyond the words of the 
will : the only queflion is, to afeertain in W'fiat cafe& 
r.hey f in go beyond thofc limits. And the rule applies 
♦ cju.'itiy t*> perlbnal as real property, that parol evidence 
5.3 iKit to be admitted to make that pals by writing which 
is not exploded by writing ; yet, in many cafes, colh- 
?t ral evfdeiiee ii.i : been admitted to fliew what perfoiiai 
property tire teilator intended to defignate. No cafe has 
been cited wdiich direftly applies tofuftain the pofition, 
that v/hcrc there is property on which the will, taken 
in its moft obvious fenfe, can operate, the Court is i>i- 
competent to* look further. There is no doubt upon the 
real intention of the teftator in this cafe. He called all 
his paternal eftate his Touljione eftate, and all his maternal 
eilatehisy^/0» ellate, denominating both the one and 
the other, not from the name Ojf the family from which 
be derived it, but fr^m the name of the principal places 
upon the eftate. The whole queftion is, whether the 
law prohibits the Court from calling in the fame aid to 
afeertain the meaning to be attributed to the name of an 

15 eftate^ 
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eftate, which it permits to afcertain the meaning of the 
name of a perfon. If the teftator had ufed expreflions 
of a definite legal meaning, parol evidence would not be 
admiflible to fliew that he annexed to them a different 
meaning ; but when he ufes words which are not techni¬ 
cal, but of common parlance, the teftator may annex to 
them whatever meaning he plcafes. ’ The following au¬ 
thorities were alfo referred to: Bac, 23. Windham 
V. Wyudhamy And, Dowfutt v. Sweety Ambi.i^^, 

Godholt x 6 , Docy on Demife of Clementy v- CoUingSy 
2 T, R, 498. Hlnchcliffe v. Hinchcliffey 3 Vef 516.; and 
Pnlteney v. Lord Darlwgtouy cited il 'id, 529. DoCy on 
Demife of Cooky v. Danversy 7 Eajly 299. Trimmer v. 
haytify 7 Vef.^\%, 


1810. 

Dot, 
LefTee of 

CHiCUESTEtB 

OXEHOSH. 


In reply, it was urged, that Lord Eldon had much quef- 
tioned the cafe of Pulteney v. Lord Darlington in the fub- 
fequcrit cafes of Pole v. Lord Sornersy 6 Vef 322. and 
Druce V. Denifony 6 Vtf, 400. The cafe for the Defend¬ 
ant would have been much ftronger, if the devifor had 
denominated the one tftate his ChudUigh eftate, from the 
name of his mother’s family, and the other his Chuhficr 
eftate, from the name of his father’s family j for that is 
an ufual mode of naming eftates, and that wouM have 
been intelligible, [^Mansfield C. J- There you are upon 
bad ground; for if die evidence can be received, it is 
plain enough in this cafe what the teftator meant.] The 
teftator having an eftate at Afitony another at Stowfordf 
another at Exminjlery defires his folicitor to frame a de- 
vife of his ** Afiton eJlateP The folicitor does not how¬ 
ever do that, but makes him devife his eftate of AfbioHy 
fo that the evidence, when admitted, does not apply to 
this devife. The evidence is of no avail, unlefs it fatif- 
fies the ambiguity raifed : and it is impofiible to receive 
evidence of the meaning which the perfon who framed 
the will attached to certain words, and to prove that 
Mr. Sandford thought the << eftate of Afiton** was £yno» 

nymous 
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nymous with the ** AJhtm ejlate^' in order to fhcw what 
the devifor meant. But the intent muft be colleAed 
from the words themfelves. It is incumbent on the 
Defendant who contends for an exception to the general 
rules of law, to find authorities to fupport the do£lrineS 
he contends for, but ^ in none of the cafes cited has it 
happened, as here, that the teftator has poiTeiTed a Angle 
eftate which would fatlsfy^the words of the devife. 

Cur. adv. vult* 


Mansfikld C. J. now delivered the judgment of the 
Court. After recapitulating ilic cafe, and adverting to 
the evidence, he added 5 If this evidence ought not to be 
received, the confequence will be, that fo much of the 
property only wdll pafs, as is not affected by the evi¬ 
dence. I have doubted much upon it. The more, be- 
caufe in a Icfs ftrong cafe, May v. Whitbread^ two judges 
thought the evidence fliould be received. Lord Eldon 
increafed my doubts. On the whole, I rather think we 
fhould go further hi receiving this evidence, than any 
cafe has yet gone. There is an extreme jcaloufy in re¬ 
ceiving evidence to explain written inftruments. Many 
cafes have been cited. In general they are well known. 
The laft and ftrongeft, was Doe v. Brown. There it 
was InipoHible to doubt what the teftator meant. In this 
cafe my own judgment only is, if the evidence were ad¬ 
mitted, that the teftator meant to devife the whole of 
his maternal eftate to his maternal relations, and not only 
the land locally fttuated at jdjhton. But to decide in fa-» 
vour of this evidence would be going further than any 
Court has yet gone. I need not particularize the cafes: 
of devifes where there were two perfons of the fame 
name; where the name by which property was devifed^ 
applied equally to two eftates. Such was tlie cafe in 
P. of a devife to Gertrude Tardley^ by the name 

of Catherine Earnljy where there was no fuch perfon as 
Catherine Earnly* The cafe in nimbler of legacies to 

Jebn 
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John and BenediBy fons of John Snveet^ he ha^two fons, 
the name of one was BenediQy but the name of one 
was James* The evidence was received. It is not ex- 
prefsly faid in any of thefc cafes, that it was neceflary to 
receive the evidence, in order to give effe£l: to the will, 
which would not operate without fuch evidence. But 
although this is not faid, yet the rule feems to hold. It 
will be found that the will would have had no oj 4 ration, 
unlefs the evidence had been Veceived. Here, without 
the evidence, the will has an elFeclive operation j every 
thing will pafs under it, that is in the manor or parifli; 
or what he would naturally call his Afiion cfl.ite. This 
will be an efteftivc operation ; and ibis being fo, the cafe 
herein differs from all the others j bccaufe in them, the 
evidence was admitted to explain that, which without 
fuch cxolanation could have had no operation. It is 
fafer not to go beyond this line. Therefore only thofe 
premifes pafs wdiich are in the manor or parifh of AJJuon^ 
for all but them, the Plaintiff has a right to recover. 

PoAca to the Plaintiff. 
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declaration in this aSion confifted only of the Where goods 

general counts for goods fold and delivered, and the ^re fold, to be 

money counts. The aftion was brought to recover 

1753/. lox., the price of 500 chefts of oranges. 1465/. price fhall 

was paid into court. The Plaintiff, by a mifcalcula* bearintcreft from 

tion in the rate of exchange, overcharged the Defendant day when the 

ilA S-t* which was therefore to be deduced from would have 

* been due, and 

may be recovered 

^s damages, on a fpectal count for the non •delivery or non payment of the bill. 

But if, in fuch a cafe, upon a general count for goods fold and delivered, th« 
jury give the price and iotereft as damages, the Court will not therefore fet afidi 
the verdidt* 


the 
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the amount claimed, and 277/. 2s. 3^/. would have com¬ 
pleted the refidue of the price. They were to be paid 
for by a bill at 30 days, which the PlaintiflF tendered to 
the Defendant for acceptance; and the Defendant, ort 
account of an alleged inferi^ity in the quality of the 
goods, which he naverthelefs received, and of the over¬ 
charge in the rate of intcreft, refufed to accept the bill. 
After the expiration of the 30 days from the date of the 
bill, the PlaintiiT commenced this aftioii. The jury 
found fur the Plaintiff, and the Plaintiff entered the ver- 
di£l for 460/. 8 j. \ u/., confiiling of 277/. 2s. 3^/. for the 
refidue of the prime colt, and ;ii*-erefl; upon the whole 
price, as well what was paid into court, what was now 
recovered, computed from the day when the bill ought 
to have been given, to the time of the trial. 

Le/is Serjt. in Eajlcr term obtained a rule nift to re¬ 
duce the verdict to 277/. 2/. 3^/., the refidue of the in¬ 
voice price: he averred that the verdl£i for intereft was 
taken by furprize and without his knowledge, the quef- 
tion not having been put to the jury. \^Lanvrence J. Is 
there not this diftinftioii, that if goods are fold without 
an agreed day of payment, the price fhall bear no inte¬ 
reft y but where payment is to be made on a day certain, 
does not the price bear intereft from that day ?] 

hlwsviTLD C. J, In many trades there Is a cuftom 
either to pay by cafli at .1 day certain, or by a bill of a 
certun time; and the Courts have faid, the buyer fhall 
not be In a better fituatiun by the breach of his con¬ 
tract. 

SiepfjcrJ and Serjts. In ^his term Ihewcd caufe« 
It is not necefiury to declare fpecially on the non-delivery 
of the bill, if the day is paft at which the bill would 
have become payable, and declaring after that day for 
tlie money, Uie price of the goods fold, the Plaintiff may 

recover 
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recover iatereft from the time when the money became 
■due, in the Ihape of damages. To decide otherwife 
would only tend to prolixity in pleading, by indiyring 
FlaintiSs in all cafes to add a count upon the fpecial 
contrail for the non-acceptance of the bill; if fuch a 
count had been here, it is clear the Plaintiff might have 
recovered interefl: in the fliape of' daanages for Ae non¬ 
performance of that part of the contrail: and it has 
been decided that the fame may be done upon the count 
for goods fold and delivered. Mountford v. JffSlesg 
z Bof. £5" PttlL 337. {Chambre J. Such a count Is fuf- 
ficient in order to recover the price of the goods, but 
not to recover intereft, without a count on the fpccial 
contrail. Latvrence J. J^ord Kenyon C. J. tried at 
Exeter an ailion for money had and received againft a 
failor, who had taken and kept a public houfe, and who 
when he was drunk, had confefled that lie fet up in trade 
with tlie contents of a purfe he had found on the road ; 
and which -was proved to belong to the Plaintiff, and 
that the Defendant knew wbofc purfe it was; and Lord 
Kenyon C. J. direiled the jury to give intereft at the rate 
of ^percent, from the time of his finding it. The cafe 
was never afterwards moved.] The Plaintiff has a right 
to his intereft, in the nature of damages, in point of 
jufticc. If there were a written contrail that goods 
lliould be paid for on a day certain, and that on default 
the price Ihould beardnterell from that day, the increafed 
lum would {till be only the price of the goods, and die 
paper would be evidence upon a count for goods fold 
and delivered, to entitle the Plaintiff to recover the 
whole. If a fale be made on limilar terms, though not 
expreffed in writing, the cafe is the fame : and if coni 
be fold, to be paid for at the price of the next week's 
market, after the day is paft, and the price afccrtained, 
the feller need not declare on the fpccial contrail, but 


may generally declare for goods fold ^ becaufe after that 
day the newly afeertained fum is tlie price: fo here. 
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goods being fold, to be paid for at a certain day by a 
bill, which if not delivered, or not paid, bears intereft, 
aft^ the days of delivery and payment elapfed, the con¬ 
tents of tlic bill and intereft added conftitute the price, 
and may be recovered as fuch upon a count for the 
price of the goods. A note or bill may on the face of 
it purport to bear intereft or not: if it does, the intereft 
is part of the contents of the note; if not, the law gives 
it as damages for the defention of the debt 5 but the 
Plam tliF does not in that cafe declare fpecially for the 
intereft; it is fufficient that he declares on the inftru- 


ment. \_MansJield C- J* In Mountford and Willesy the 
Court only decided that if the jury took on thcmfclvcs 
to give intereft by way of damages, the Court would 
not, on that account, fet afide the vcrdi£l. Heath J. In 
truth, in the city the intereft on goods is charged in the 
price i if you pay in ready money, the feller gives you 
difeount. Chamhre J. Generally fpeaking, every tradef- 
man fixes a price, which enables him to wait an inde¬ 
finite time, by way of indulgence) and he goes out of 
his way when he ftipulates for a particular day of pay¬ 
ment. We fliould be doing a very beneficial thing to 
the fafhionable traders at the weft end of the town, if we 
could enable them to charge five per cenL on all their 
bills. To be fare fomething is faid in this cafe about a 
prccife mode and time of payment, but the difficulty 
is, that fact has not been fubniitted to the jury. Mans* 
field C. J. The Defendant refufed the bill tendered, be^^ 
caufe the exchange was calculated a halfpenny too high: 
but upon the evidence, if there had been a count for not 
delivering a bill, the jury would certainly have found 
that the Defendant had contra£led to deliver a bill at that 


time.] 


11 

Lens and Vaughan^ Scrjts., in fupport of the rule* 
It has been held, that intereft cannot be recovered upon 
goods fold generally, nor can a contrail to allow it from 

a time 
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ft time ceitain of pajment be inferred. BAmej v. Hen* 
drick^ 3 WUf. ao5. Trtlawnej v. Tkomn/, i H BL 303. 
per Gmdi J. Either M,wntferd v. Wells moft be flip* 
pofed to have been determined as a cafe upon a fpecial 
contrail, or dt is over-ruled by the! cafe of Gerd&n v* 
Sweutf cited in the cafe of De Bemales v. Fuller ^ a Carnp^ 
Nm P. Repk 429* ' So De Haviland v. Bow^kauk^ 
1 Camp. 51., and Creckford v. Winter^ 1 Camp. laS. 
ihew the opinion of the Judges in the King’s Bench to 
be the fame as to the count for money had and received* 
The like in Tappenden v. Randall^ a Bof. (sf Pull* 47 a. 
Mofes V. Macfarlane^ 2 Burr. 1005. Intereft is not the 
price of goods fold and delivered. This is not diftin- 
guifliable from the common cafe of goods fold and de¬ 
livered : that indeed is rather a (Ironger cafe; for where 
the goods are delivered at the time» the law raifes a debt 
immediately. 


t8to» 



Slack 


Lewsts* 


Mansfield C. J. The flrd quellton is, where a 
perfon promifes to give a bill, does the law imply an en* 
gagement, in cafe no bill is given, to pay intereft as if the 
bill had been given; fecondly, if tliis be fo, can the 
Plaintiff take advantage of it to recover the intereft in 
this form of pleading i I never could reconcile it to my« 
felf as reafon, that any man who delays the payment of 
money which he owes, ihould not pay intereft for it s 
but certainly that is not the law; nor, therefore, under* 
ftand why intereft Ihould not be paid for goods fold and 
not paid for. 

Cf^r« adv* vultm 


The judgment of the Court was nodr delivered by 
Mansfield C. J. This queftion arifes upon a laleof 
goods» to be paid for by bills. There is no count for not 
giving the bills, only a count for goods fold and |Beli* 
vered. The zCkion was brought after the time for the 
payment of the*bills had expired. The intereft was cal* 
cttlated from the time the bills would have become due* 

VoL. in. M Such 




idro. 


SUtfK 


£^WeLL» 


■ CASi:« ii? TRlNlW TEHM 

SticH b^iirtg thi naiii^ bf tlie cafey ii#/Whi^ 

thcr the DetVnthftt, iivho Ip^ghi ib haf^ 4ie^t^ted ^biU^ 
ti^kich would hare taVrietl Int^refty fiisll be in a better.fitu«. 
ation by breaking tds contrary than if be had peiformeA 
h. Wc thbik thtf Defendant ought to pay interoft. The 
application is to re^ify a vonti^ whtcKhasrgiven that.in- 
tcreftY The merits being with the verdict if there Is nA* 
nilfcomp\ltation> we will not alter it# The Plaintiff is 
entitled to receive as much as. if the Defendant had ac¬ 
cepted tlic lrtUs> which would have carried intereft. > * 

l^Ulc difcliarg)^. 



JJy it. 


XValdrok and Another v, Coomot. 


Where goods 
are fhipped on an 
hivoicCfan avc- 
rage lofa upon a 
policy muft be 
calculated upon 
the invoice price» 
and not upon the 
jprice of the mar^ 
ket at which the 
damaged goods 
afe arrived. 

The certificate 
of a Britijh vice- 
con ful at the 
Brazils^ of the 
amount of the 
proceeds of da* 
maged goods* 
which by die law 
of that country 
are compelled to 
be ibid under his 
mfpcAion, is not 
evidincct 


was an acVion brought to recover the lofs fuf* 
tatned by the Plaintiff, by the deterioration of fbnie 
kerfeymeres on board the Earl Percyf infured by a policy 
fubferibed by tlic Defendants, at and from l^ondon ta 
Rip Ja 9 H'irpP The Plaintiff averred a lofs by perils of 
dre f«a4 Tlw Diffendant pleaded mn aJfuvip/Uf and 
Jnto Court 50/. per cetH. Upon the trial at GiMholl^ at 
the fittings in thiS' term, before Almsfield C. J#> the 
Plaintiff proved. Chat, if the goods had not been damag^d^ 
die market would have affordeifa profit of i^t^^er cent. } 
that the goods were damaged, apparently by fea-watcr, 
to a confiderable degree \ the witnefs would not have 
given 30/. per cent, for them; but tlic Plaintiff gave no 
other evidence of the manner in which the damage was 
occafioiied. *!ro'‘prove the amount of the loft, a witnefs 
^produced a certificate from the Britijh vktSppbtilfoi there, 
'of the amount for which tlie goods wefe' ih^e fold, 
i>cidg p/. rgs. per eeHt. only, of the fum ihfur^d; and 
the fame witnefs fWo'fe, that, by the law the Brazils^ 

and other parts of South America^ the vice-'confu! is coup* 
{diluted general ageiit for all abfont owners of goods, and 

thaf 
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ifaattflie £tml{ bn^ iudiprizes^and cbm^Kr th^rvice^^mful 
tD lma^effateof^all die damaged gdodaof all abienteesj 
litrkit'the diHitanee of two Sriij/b merchants as aiTedbrs. 
Mamfiild C. J. admitted this evidence,, although 
Serjt., for the Defendant, obje^ied to U, but referring to 
hWlIberty to move. alfo contended that, as the 
' IPfaIntifF had given no evidence of any lofs by i^rils of 
th^ fea, there was no proof gf that allegation $ in fup- 
pert of which propofitiou he cited Rucker v. Pal/grave^ 
ante^ i. 419.; for that the payment of money into Court 
Bid not admit any thing more than that the Defendant 
owed 56/. per cent, for fome caufc or other; but Mans^- 
field C. J. held that it admitted that the lofs was 
bccaConed, as averred, by peril of the fea, and that the 
only thing in iflue was the amount of the lofs: and the 
jury, under his direftion, found a verdl£l for the Plaintiff 
for 40/. 4/. damages, with liberty to move to reduce it 
to ao/., the furpius of *]oL per cent,, after deducing the 
50/. paid into court, if the Court fliould think the evidence 
was not admilfible. 


I8f9. 



WAtPSoM 
tod Another 


V* 

COOMBIi 


3 fi on a fuWequent day moved for a new trial upon 
two groutids. Firfl, that the certificate was not admif* 
fible evidence. Secondly, that although the Defendant 
admitted damage oceafioned by perils of the fea to the 
amount of 50/. per cent,, he had gone no further, and 
that the Defendant, if he had not been prevented, would 
have given evidence at the trial, that other goods, fent 
hy the fame vefiel, were in no refpe< 5 l damaged, from 
whence the jury might infer, that all the damage 
yond the extent of 50/. per cent, was oceafioned, not by 
perils of the fea, but by the improper ftowage of the 
Plaintiffs: they had not ip faA even proved that there 
had been a ftorm, or an hour’s foul weather during the 
voyage, {fidt^field C. J. The payment of money into 
oourt admits the Lavjnncf and Heathf ^^uftices* 

^0 are hdd bdEore.the Court, from wbkh we 

M's it^ev 
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iSie. 



WAt0llOM 

and Another 


V. 

CoOMBli 


infer thac the Defen^nt coaid pit hhniblf in a bctnt 
iituadon if he had the advantage of a ritw criah} The 
CoAtt granted a rule niji upon the admiffituliCf of die 
evidence onlyj 

• f 

0 

SbejfhirJ Serjt. caufen He contended 

that tl^e was a miftake in the verdid^ which* inftead 
of giving 7o/« cenU damages, fliouid have given 8 f 4 
damages; for it was proved that the goods were da- 
maged 70A pir emU below the invoice price, and that if 
they had been uninjured, they would have yielded a 
profit of 15A per eenU^ and the Infs was to be computed, 
noton the invoice price, but on the market price of the 
place at which they had arrived, fo that if the difputcd 
evidence were inadmifiihle, it would make a difference 
of 5/. percenU only in the aniount of the damages. But 
fuppoGng the verdi<^ to be now' computed upon the right 
principle, the evidence was fufHcicnt to entitle the Plain- 
tiff* to his vcrdtdl. This fiilc was compulfory ; the vice- 
conful, as agent of the affured, could not do otherwife 
than fell the goods. The aflured, afting for the benefit 
of the concern, could get at nothing more than the 
amount rendered by the vicc-confurs account. The law 
put the fale into the hamls of that officer. The lofs, 
therefore, is what the owner fuflains, taking this law^ 
and the operation of It, into the account. He could 
get no more for the goods, therefore the lofs is the dif¬ 
ference between the fum received, and what the goods 
were worth when found. The Plaintiff’s damage is to 
chat extent. Suppofc the law had been, that damaged 
goods (hould be burnt: although the fea Ihould have 
only partially damaged them, yet tlie owner would have' 
had a right to recover the whqlc value, if in confequence 
of that partial lofs the law interfered and dcftioyed the 
whole. Tills is in the Plaintiff’s favour, whether the 
paper be evidence or not, that they have received only 
the pcoc^e of the bit according to thac account. 

And 
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AsiA unlcfiitheoonmiy. be (hewni it muft be taken diat 
ihffj feceived no more; The Defendant fliould have 
Oiewiktbat we did or might have received more* Jxi 
another point of view the evidence is admiflible: the 
viee-ccnfttl at the Brazih may be confidere<i as the agent 
of all concerned. If fo» he is th^ agent for the un«^ 
derwriters } therefore his account would hath 
parties. 



tSiOi 



WALOaOM 
sod Another 


V. 

CooMtt. 


Mansfiei^u C. J, It wad in like manner argued in a 
cafe here* Heath v. Bargefs («}, upon the lofs of a trinket 
which, coil a very few pounds in the Indies^ that 
the PbintiiF was entitled to calculate the lofs at an ad* 
vanCe of 70/. or 80/. cent* I held that againit a car* 
rieri as an infurcr, he couKl only calculate the value of 
his goods at the invoice price. The cafe of an mfurance 
was fully agreed upon there. 

Lawrence J. Surely it Is underftood, that when the 
goods are iliipped upon an invoicci the lofs is calculated 
upon that bafis; when othcr\vifc> recourfe is had to the 
produce at the market. 

Mansfiei.d C. J. The only queflion iS| whedier this 
lofs lliould not have been proved by ordinary evidence. 
They fliould have had fcfticbody to attend at die fale» 
who might have been a witnefs. 

heji Serjt. contrh It does not appear diat the law ef 
the Brazils gives efFefl or autliority to the certificate of 
the vlcc*conful. Cuflom-houfe officers are bound by 
law to attend clearances, &c. but their certificate does 
not prove any It does not appear the vice-conful 

was fwom. There is no inftance of fuch evidence being 
admitted. Judgments are pronounced in the prefence of 
both parties. 

f 

(d) C. B* Mieb,. term iScfi and Hih tflrm v8«o. 

M 3 MAKsnEt^ 
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1810. 

Waldroh 
and Anolber 


V. 

COOMBB. 


Mansfield C. J. I bought aiu the. triak it '‘mmf tnf 

diflicult to bring this within any^head of dridenee.' lit 

fomewhat analogous to the proceedings of courts 

and other public fun£lioftRrics-; bvt^I know no^nilaocea 

of fuch as this being received* ' f dare ^ay it WOuM be 

evidence in any other country. It came neareft 

cafe judgments in foreign courts/ But we rctdb^ 

judgments under the feals of the courts. The viCe* 

conful is no judicial ofRcer* lie afis under a wife rcr 

gulation, to prevent the improper difpofition of dama^d 

goods. They are put into warehoufes appropriated'to 
• » 

them by government. The vlce-conful mull prcfide at 
the audion* There is no rule in the Englifh law M'hich 
makes his certificate evidence. He has been fuppofed. 
to be an agent, and he is, to foine purpofes. So is 
auAioneer in this country; neverthclefs his certificate is 
not evidence in a court of juftice, but what was done 
at the au^ion muft be proved. The bufinefs of the vice- 
conful is to fee a fair fale. It is going mi^ch further to 
fay that his certificate fliall bind the parties. Any body 
prefent might have proved the facts. The cliirograph 
of fines here proves itfclf, but the indorfement of the 
proclamation of the fine mud be proved by a compared 
copy of the record. 

Rdle abfolute to reduce tho 
damages to 70/. per 


Jul^xu 


Duffy v. Oakhs* 


_ _ % 

An attorney ^HIS was an a£^ion for falfe imprifonment. The 

vho IS a juftice of Defendant pleaded in the abatement of the writ, the 
^rou*gh,^f^fued Privilege of an attorney to be fued by bill* The Plaindif 


borough, if fued 
by original for an replied, that at the t1 
a« done in his ^3 j 

office as cnagif. 

tratc, may plead his'privil^c in kbatementi 


jufticee 


for 
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ibr. ^bt tJv^ t^fpafc 

wen: committed by him 3s fuch juftice, in the execution 

of his oluce; and that notice in writing of the writ ^nd 

caitfo w^^deliirered *to puc calendar 

'month J)efQrA.ithe, writ fued out. To this replication 

the Dd/»n 4 »m damijirrdd^' oni Plaiiuiff. joined in 

demurrer. > . . ^ 

. ^ » 


Ml 



Dutrr 

Oakes* 


Vaughan Serjt. in fupport;* of the demurrer, cited 
Comerfird v- Prlce^ I D&tdg, 31a. to fl^cw that an attor¬ 
ney may plead his privilege in abatement in any cafe 
perfonal to himfelf, though it do not concern his duty 
as attorney; altlinugh he cannot, according to Lord 
^ayw. 533, N£’WtG 7 i V. Roni’laftd^ plead it when fued 

9 

in outer droit* 


WiUloms^ Serjt., co/ffr!^. By flat- 5 Geo, 2. r, l8. ^ 2. 
no prattling attorney lliall be capable to be a juftice 
of the peace in a county, but the 5th feftion gives 
an exception as to magiftrates of boroughs. By 
24 G. 2 . 44. / I. no w rit flrall be filed out againft, 

nor any copy of any procefs at the fuit of a fubjeft ^ 
ferved on, any juftice of the peace, for'any thing done 
by him in the execution of his office, without one 
month’s previous notice hi writing. It being admitted 
by the demurrer tJiat the acl done was in the execution 
of his office, the defendant w'as clearly entitled to a 
month’s notice under that ftaiute. This is rfecifive 
againft the privilege, for t!ie ftatute hereby contem.- 
plates> and even requires, that all ailions againft magif- 
trates fhall be commenced by writ or procefs td briiig 
them into court. A wTit clearly is not a bill, nor is 
procefs here meant for that which iftues againft an 
attorney, but againft any common perfon. The afl 
therefore fuppofes, that whether the Defendant is a 
county magiftrate, or a borough magiftratef he muft 
be fued like any other common perfon, and muft have 
notice of the^rocefs* The a£t therefore virtually takes 

M 4 away 
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tvray the privilege o£ aa attorney under fodi ciitum- 
dances. 

/ • 

Vaughtn in replfi the privilege of an attorney U 
general, that of a boroogh magiftrate local. It cannot 
be intended by this.local ^rovifimt to repeal the general 
privil^ei or if intended, it would have been more 
plainly exprefled. [Mati^U C. J. The reafon of the 
thing is with you, but the very terms of the pre- 
fcribe a writ or procefs, which feems to be that which 
is to bring a party into court; a bill of privilege is no 
procefs, it fuppofes the Defendant to be already in 
court, and the very obje£l of procefs in that cafe fails, 
therefore no procefs is necelTary.] The afl was meant in 
eafe of the magiftrate, and it would be hard in any cafe 
to turn it to his difadvantage; . and it may perhaps be 
confidered as applying in this refpefl to county magif- 
tmtes only. 

Cur, a4v. vulf. 

The judgment of the Court was now delivered by 

Mamsfielp C. J. It was never intended probably 
that an attorney (hould aft as a magiftrate; but in 
boroughs this might be neceftary. I'he queftion is, 
whether he is entitled to his privilege ? Suppofe he had 
been proceeded againft as an attorney, and a notice of a 
bill had been given, I ftiould have thought this a com¬ 
pliance with the adt, though the bill is neither a writ 
nor a procefs. Then it follows that he has a right to be 
fpcdht this manner, as an attorney. 

Judgment for the pefendsnt. 
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Allem V. Bennbt. 

<• 


169 

iVra. 


'jpHIS was an a£tion 6f aj/umpfi: the ftrft count of the 
declaration was for not delivering to the Flaintiff a 
parcel of rice; the fecond and third counts wcr^upon 
the non-delivery of two feveral .quantities of tobacco^ to 
the amount of many hundred pounds, purfuant to a con¬ 
tract made by the Defendant's agent With the PlaintifF. 
Upon the trial of the caufe at the JVar^iek fpring af- 
fizes 1810, before J 7 ny/ry J., it appeared that the De¬ 
fendant’s agent had written certain orders in a book, the 
property of the Plaintiff, the firft of which was, ^ Or* 
dered of H. and G. Binnett^ Liverpmlf 50 barrels fine 
new rice, ^13/., a months and a months, asprrfample, 
<< in running numbers. W* Wright^ 

Under this order had been written the foilowif^ words: 


An order for 
goods, uritten 
and (igned by the 
feller in a book of 
the buyers, but* 
not naming the 
buyersi may be 
connrded with % 
letter of the feller 
to his agent men¬ 
tioning the name 
of the buyer, and 
with a letter of 
the buyer to the 
idler claiming 
the perform¬ 
ance of the order, 
to conftitute a 


<< This order to be erecuted if Mr. Align does not hear 
from^rr^ei from Livgrpoel by Saturday but thefe words 
were afterwards llruck out, in confequence,a3 it appeared, 
of a letter of Benngfs to Wright^ dated s8th Augu/tt in 
which they authorized him to give Allen 2 and 2 months, 
atid faid that, in order to have no difputes about quality, 
they had fent him an average fample rice in hand 1 
he Ihould let Mr. Allen fee. it, and, if not approved, he 
was welcome to relinquiih the tranfafition. It was in 
confequence of the fame letter that the words % months 


complete con- 
trad within the 
ttatute of frauds. 

^ It is no objee- 
Ikm to the vali¬ 
dity of a contradk 
for the fate of 

* 

food* figoed bf 
ibefrllcr» tiMt 
the feller caoBtft 
enforce the fain, 
coniraft againft 
the buycTf be* 


and 2 months were inferted in the order^ for which caufe the buyer 
words a blank fpace was left on the 23d of Aug^^ when |j** "***'^ fi*«»ed 
the entry wu originally mkde. The fecond order was, 

** From H. and G. Benntt, Livtrftolt 12 cwt. fine fitag 
*< tobacco,” (and other quantities of different fpecified 
forts,) ** at 31. Sd. } 2d. per lb. difeount 1 bUl in 2 
** months at ■ ■ ■■ month.. IF. Wright, Sept, it, 1809.” 

The third order wm* /f. and G. Ben/tef, Liverpetf, 

•• S cwt> 
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itio. 

ALtSN 


. »• 

Biiimst* 


8 cwt. fine fhag tobacco^ 3/. 8^.; zd^ /^rlb» difcount; 
« bill in % months at a months. W. Wright^ . I a, 
1809,” The book in which thcfo orders were wriN 
teni was not ordinarily ufed as an order-book; it had 
no titles but was a fort wade book^ containing various 
memoranda of difierent natures; and the PlaintiiTs 
names was not found written upon or in any part of thp 
book from tire beginning to the end» There was** no 
evidence that the FlaintifF had figned any contrafl or 
paper to bind himfelf. The Defendants hefitated to ex¬ 
ecute the order, and thereupon fome correfpondeiKO 
took place between the parties, in the courfe of which 
Ae PlaintifF, o^ the 23d of September^ wrote a letter to 
Defendants, wherein, after giving them references 
as to hi$ credit, he added, « the eight hundred weight 
** oC fine Aug tobacco I wifli immediately forwarded, as 
<',^^ave fold it, and it is wanted. I likewifc want the 
** .inyoice of the ricc and the other tobacco.” It wa$ 
pbjedljcd for the Defendant tliat this was not, within 
th^ ftatutc of frauds, 29 Gar. z. c. 3. / 17., a fufficient 
note in writing for the fale of thefe goods, inafmuch as 
it did not at all appear by the confraiSI, wlio was the 

buyer;, all.tliat could bc.gatliercd from the entries was, 
^ - 

t^at they were contra^s entered into by Bennett to 
fell gOQd^.to perfons jiot.iiiin)ed, and who thofe perfona 
were, ^oul^ not he fupplied by paro{ evidence. Bv^^ej Jr 
reco 4 e£^d the .^afa of Egerton v. Matthews^ 6 Eafit 
^07.-} and inaj&nnch as the meuts were with the Plain-> 
tiflfi at leaft 98 to the rice, he refufed.to nonfuit him, 
but r«ferve(Lthe point, to which the jury found 

avejdi^i^r the PlaintiiT, for 130/. The learned Judge 
afterwards ^xprefled his r^ret that he had pot, recom* 
mended to, ^e parties, that t^te fl\opid;re{niC 

Ibmethii^ of damages, and the Dj^eqdaflits p^y the 
refjdpp, iqftwd fighting.^ , 

f. • * 


Shepherd 



IN 


ill. 


Se^f in' Eaficf, term .jSto^i^corclihgl]! 
mvrtd^Or^at i^e upon the authority of Chmptrn 

l In, fhc cs^fc of ]^ert^ 

Clourt of Kin^e 

SsHehbeltt.a ipeunorauduR> iigncd by the bslyer..only 
fuffici^A it,app(?are 4 hy the contra£|; who the feller ;irao 
tQ hOs: >ii;h(ch i^edient.is here waotmgi ae it alfj iroi 
in th& cafe pf Ch^inpim v. flummery which was there* 
fore diftinguifliable. /With reflect to the cafes of coiw 
ira&s for the purchafe of an interelt in land* which will 
be cited, where, a Hgnature by one party has been hel<i| 
fuJBcienti as in Setou v« Sladi^ 7 Vef. 275., it is obferr* 
able, that the 4tli feftion requires only a note in writ* 
ing (igped by the pa|ty. Upon the 17th daufe. It was 
eflential that the names both the contradiiig parties 
fliQuld appear on the contra£i. He alfo made a fecond 
point, that the declaration allege^ that the rice was to 
to be paid for in two months from the date of the in* 
voice \ whereas the true conftru£lion of the order was, 
that it was to be paid for in two months from the dcIU 
very} ;ind the difference >vas material, for the feller 
mi^l]^ fend his invoice immediately, yet protrad: thst 
delivery, and fo improperly accelerate the payment even 
to the day of delivery. {Manfjield C. J. No doubt 
the two months would be explained by any merchant 

•1 w * 

to be computed from the date of the delivery.] There 
was*a further objection to the count on the fecond con* 
tra^i th^t the declaration alleged it was to be paid by x 

bill at-months, whiph was too uncertain, and the 

nuxt^r of months agreed on could not be fupplied by 
pardi evidence. The Court granted a rule njfi on all the 
^ints. 

r 

Ptfl and Vaughan S^rjti. in this term fliewed caufe. 
on the Plainti^s letter of the 23<i of 
as evidence the, jPlanvtiff was a party to the 
eontraO:i inafmiich as'iriefmed' to the identical order 
1 11 icf 
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for 8 evt^ entcFcd in the booL [iiamjteld C.,J.\ The 
ebjeifkion is. not that theie is no aflent of the Pleiniifl^ 
hqt that it does not appear bp the ihemorandum who the 
buyer was.} It is not neceffary that the coatniA 4 io«lil 
exprefs cither who the buyer waSi or who the fetter .was» 
it is fufficient if there be a mem o r an dum or note^ in 
writiqgy figned by the partiee'to be charged } but if it 
be neleffary to prove by writing who was the bayer* 
H is proved by the conefpondence. The legiflature, 
knowing the hurry of commercial dealingSt direQed that 
it Ihould be fufficient if there were any memorandum 
figned by the parties to be charged. 'And here the 
parties whom the Plaintiff' feeks to charge, have by their 
agent figned a memorandum for the fiile of the goods. 
Egerton v. Mattkewt is decifive on this point. There 
was no fignature in that memorandum to bind Egeritttt 
and though it is true that Egerton was there named, and 
the Plaintiff here is not named, yet the writing) theie 
eontradls in the FlaintifPs book is at lead equivalent to 
the naming him in that cafe, and Lord Ellenbortugb C. J. 
there decided, that it fuificed if the memorandum were 
* figned with the name of the party to be charged thcre> 
with. ^Lawrence J. If the Plaintiff’S name had been 
in this book, I fuppofe there would have been no doubt 
about it, and that brings it to the cafe of Cbampton, v. 
Plummer.'] To make this cafe parallel to that of Egerton 
V, Matthevjs^ it is only requifite that there be fo.me 
writing figned by the Defendant, introducing the name 
of the Plaintiff, and this name is fbund in the Defen¬ 
dant’s letter of the 28th Augftfi^ to thehr agent Wrlgbt, 
Tn the cafe of Saunderfon v. Jaeijonf 2 Bof. iff Pull. 
the name of the buyer is not at firft inferted in the con- 
trafl, but a letter is found ryfening to it| which was 
admitted, and it ir only neceffary to do here the fame 
thing which was done in that cafe { to connect tugetber 
the two papers which reftt IQ Mch Othnr. 


Bhepherd 




m 


The caifB b now par upon «'whoUj 
gratand hem Aak which it' aShiiRd'«t the 
trial orhereon ‘ditlc hrttn were produced, n^t for the 
putp<^ of dkiog. ^ut the evidence of the contrad;' under 
the ftatute'Of Aranda, hat to prove the auchoritp hom 
the Diefieiidairti to Vf^rigiit to make the,contrafl for them, 
v^hidh'waa-t^h difputed,Nbtif which the jury diftlifUy 
found tO' 4 iave been ghrea.' 9au0dtrfm v. Jathfin war 
not decided on the groutid that another letter could be 
conneAed -with the oontrafi i the only queftion there 
wa% whether there were a fuifictent fignature of the 
fellers { and it was argued for the buyers, that whether 
the fellei’s name were printed or written, whether it 
were put at the iap or the bottom of the paper, WUS 
immaterial, and it was merely decided that there was a 
fufficient iignatune by the feller to fatisfy the ftatute. 
The point now in queftion was never there mootetl. 
^MansfieM J. and Latvnticc J. The cafe -decided 
thus much, th-at fuppoling the name printed npon the 
biH of parcels would not fiifEce, the name might be 
fupplied from the letter fent by the fellers. Mam- 
field ^, 1 . If the fignatOrebf one of the contrafting 
parties might be fiipplied by a letter written by him, 

• > A 

a firfieri may a letter be ufed to fliedr who the buyer is, 

that buyer not being the party fought to be charged. 

There have been nisin^'^afes In Chancery, fome of 

which, I think, have been tamed too far, where the 

Court has picked out a confra£t from letters, in which the 
^ - \ • ' 
psrtie^ nerer certainly contemplated that a complete con« 

traft \ra3 contained. Where a broker it introduced, the 

“ I,»» 

Cgnature of the broker is the lignature both of the buyer 
and of the feller j but this is not fuch a (ignature. This 


, 1 ^ • • ^ 

letter of fhe 28th Augufi gives pe'rmlflion, that the 

Plaintiff might take or relihquifli the tranfaftion juft as 
he pletfed* What tranfaftion ? A purchafe of the rice to 
be fure 1 ] There Is anodier material point* A pro* 

i; mife, 





Atktn 



.blUlES tu ^ > 



Bifflittv 


1 


ittfeoisdein irrk&iigM:i^^y tRe Aatotv^of 
if made w^thm}^clmfid•ratifldlil 4 is not ioofo 
than ft pargi pstonfe wiAoittxohfiJtfatioai'ftdade*iarii 
cafe that does thi£ Tc^quire miting* IffaiA 1. at^-2 
there be a binding promife Onionb fide; 11 hi tfgood^coh** 
fideffthoti fora p^'ofmib Another fide 
cafe^tbeie is t'o figntitidre by the leMSdi he 

eoul^ be chfti'g^ d' the Defendant had* oedhfion io^ f«e 
cth the conttftfi { and if'thht be ;fo>'thcnf^dkcteUeno 
confideiation fgt the profnxfo of th^^Dbfetidaftfta upon 
which the PhintifF now feekst(K charge* tfiM.* HoW 
can the ftatute of frauds fo ftaP tO ma’lre thb 

written promife on one fide > Valid, ^^hen it deftboys the 
conCderation foe that promife (and which at common 
Jaw, would bare been a good oonfideration,) the validity 
of the promife on the'odier fide to buy thu goods. 
[Mamfidd G. J* No fitch objeftion was ever taken in 
the cafe of Champtm v. Plusmtfrs it was there fiikcn for 
granted, that there was a good confideration for thf* 
promife, if there wa$ a fignature in writing; and'the 
Words of the ftatute feem ftrongly to countenance fuch 
an interpretation, figued by the parties to be charged 
fhcrewith.”J The words are figned by the parties 
** to be charged by fuph contraft ;** and without a con- 
fideratton there cannot be a fimple contra^. Again, 
C\^en if the contra£f may fupplied by fubfequent 
writings, yet it cannot be eked out by parol evidence. 
The declaration for the rice alleges a contra^ for 
payment at two months, afid two months from tlic 
date of the invoice; and there is no evidence in utriting 
that the time of payment was to be computed from the. 
date of the invpicc^ {Faughan obje£ling tliat this de¬ 
fence had never been made at the triab the Court Were 
unanimous that *t cOidd not now be taken.} 


(tf) Rmn D^m* firming the judgment of the 

Prvr. V T* /^ 33 St A. iNV' af BKchcquer Chamber* 

Mansfield 



m in. 

Ci i; V 3 ^ hievij»e.^^L( 4 t^ M figbH 
dMoeft^esir to &e oafe-xi Ghtmpion t. 
q^e^kjloni pett^iDljr .. was^ diat tbe.^fiemojr^pdujin 

by thA.^iuscbafer: that was a note .n)a^ 
rqpoK.calU. a common memorandum-book i 
tbU^bc^ ^^ei^ialy was,not like what { at firfl: appre¬ 
hended, it lo be, un^ it .ieas produced; for I at firft 
thought this-had been ai\ order-book, with feveral brders 
figned' by the perfons who ordered them, and I thought 
that where fuch an order Was inferted in a regular order- 
book,yind liippofing that the perfon to whom it belonged, 
the place in which it was kept, and the purpofe for which 
It was. <tmployed, were confonant, it would in that cafe 
be no great ftretch to fay, this was a ground for infer¬ 
ring tliat thefe entries were made by die authority u£ the 
owner of the book, for the purpofe of evidenCir^ the 
&le. But in diis book, though not appropriated to the 
entering of orders, IVright writes as Etnuefi, agent. 
The Defendant’s vounfel diflinguiOies between an order 
and an agreement to buy; but if I go to a fliop and or¬ 
der goodS| do not,I agree to buy, theip ? The obje^iou 
is that the name of the buyer.; does not appear .in this 
book i but if it fulHcieiuly appears that a fale- was agreed 
on, 1 fee no objciElion why 'rtt.diould not be loadc out 
wliat was the name of the buyer by the wtituig of diele 
very Dlefetidants. . In ■tlie;licft. place, in this very letter, 
wherein they give the wne nf payment of two mqnths 
and two mtmths. Which is ^ft«ffwaids found in |j)is very 
book, the buyer’s naine is’ twice mentioned; and in {b%t 
letter'.they give him liberty to relinquiUi the,tranfa£lion. 
it is in writing, ami it is evidently connected with the 
oontraift, that nu doubt it may be coupled wit)i die order 
in diat order-book; and a valhl contrail may be ella- 
blilhed by the evidence of feveral writings, as we often 
iiee at nifiprint. It was then ohjeAed, that one party 

M 

yrbo has not figned, is not bound; but the fail was the 

fame 
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6me in die cafes of Sgtrtm v. JUatbtou and Cham^ft 
Plummer, and the obje^km wal never taken in either of 
thefe cafes} but the whole of this cafe fuppofes that the 
Plaintiff had agreed: fuppofe he has not contraAed by 
writing) he has by parol, and he is bound in honor t and 
it has never yet been decided that an obligation in honor 
would not be a good confideration. All thefe cafes, 
Egerton v. Mathews, Saunderjon v. Jatkfitt, and Cham* 
pion V. Plummer, fuppofe a (ignature by the feller to be 
fulHcicnt, and every one knows it is the daily pra^ice 
of the Court of Chancery to eftablifh contraAs figned 
by one perfon only, and yet a court of equity can no 
more difpenfc with the ilatute of frauds than a court of 
law can, there is no rcafon therefore to fet afide the 
verdi£l, and the rule mud be difeharged. 

Hf.ath J. was of the fame opinion: and there is a caf« 
in Strange [a), by which it appears that a voidable pro* 
mife is a fufilcient confideration for a promife. 

Lawrence J. It is fufBciently evident that this con« 
trafl was entered into by the authority of the Defend* 
ant. It is ftipulated, ** this order to be executed if Mr. 
Jlltn docs not hear from Benntt from L'tverpcel by Sa* 
turda],** A letter comes, and the conditional parts of 
the order are (truck out, and other terms of the time of 

V 

payment are added: can you then fay that this entry is 
not made by the authority of the Piainliff, when he 
writes to the Defendants on the 33d of Septemhr, inlift* 
tng on the performance of the contrail I Then as to the 
want of confideration, that objeflion would quite over* 
turn the cafes of Egerton v. Matthews, Saunderfinr, 
Jack/eti, and Cbampitti v. Plummers and the Ibtute of 

(fl) Qn. Whether Barjeau v. Walnejle], Str. 1149. be belt 
meant. 

plating 
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frauds clearly fuppofes the probability of there being 
a fignature by one perfon only 5 it fpeaks indeed 
of the buyer accepting a part of the goods, as contem¬ 
plating that the buyer would be thereby bound j but the 
ilatute feems to be made chiefly for the fecurity of 
buyers. 

' Rule difeharged. 
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[IN THE EXCHEQUER.CHAMBER.] 


Hubbard v. Johkstone, Aflignee of T. Ward, Jufj 

a Bankrupt. 


JN confequence of the cafe of Bhxam and Others v. If a fliip, re- 
Hubbardf 5 407. (a), in which it was held that the at one 

order ofthe Lord Chancellor,direAing that theDefendant istranf- 

In error fhould be removed from the office of affignee of [*7***' 
the eftate and effefts of fTard the bankrupt, did not de- chafer refiding at 
veft the property out of him without a re-affignment, in another port in 
Michaelmas term 1804, the Defendant in error declared ***'* 
in trover, in the Court below, as affignee of the eftate If perE^rte*' 

the reqmfitiont of the fliip regifter ads, it bjr a regiftration de mvo in her new port. 

And it it not ncceflary for the fliip to return to her former port, in order to have 
a memorandum of the transfer indorfed on her certificate of regiftration • 

Nor is it necefliry for the purchafer to fend g copy of the bill of fale to her for¬ 
mer port { 


Nor to indcqde a memorandum of the transfer on her certificate of regiftry within 
ten days after Ihe ftiip returns to England. By five Judges againjl tw. 

The property of a (bip veils in the purchafer inftantly upon the execution of the 
bill of fale, not from the time of compliance with the regifter ads, defeafible, never- 
thelefa, upon failure to comply with tbefe ads. Per Weed B- 

The ftat. 34 G.3. e. H.f. 16. applies to the fate of an entire (hip in the fame 
port, as well as te the fale of a (bare or fliares therein. 

The fljip-regifter afts, fo fac«as they apply to defeat titles, and create forfeitures 
are to be conftrued ftriaiy, as penal, not liberally, as remedial Uwt. Per Weed B. 
and Heath J. 


(/i) See alfo Heath ?. Huhhard, 4 Eaji^ xzo. 

Vot. III. N 
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and effefts of fTard, for the fliip Fijbh&ftp and for ono 
fixth part of the FtflAurn. Upon the trial of the caufcj 
ztjGuildhall^ at th^ fittings after Michaelmas term 1804, 
before Lord Ellenhomigh C. J. and a fpecial jury, a fpecial 
vcrdi^l was found, the fubftancc of which was as follows: 
That Wardy 4he bankrupt, being the original atid foie 
regifl^rcd owner of the fliip Fijbburny belonging to the 
& Newcc^le-upon^Tymy in April 1810 cleared that 
fliip outwards for the Bdbicy where the \i^as detained for 
a confiderable time by an embargo of tlie Emperor of 
Rti/fta : and that on the 9th of November 1801, Wardy by 
a regular bill of fale, in coufideration of 4000/., alTigned 
the whole of the fliip to Hubbardy the FlaintilF in error, 
who then refided in Londony and diat the grand bill of 
fale of the whole fliip was alfo delivered by Ward to 
Hubbards that Ward wasa trader, and becoming in¬ 
debted to Wilhinforty Bloxamy and Tuyhry in too/., be¬ 
came a bankrupt by lying in prifon two months and up¬ 
wards for want of bail: that on their petition, upon the 
a4th of March 1802, a commiffion of bankrupt iflued 
againft Ward, who on the 27th was thereon declared 
a bankrupt: that on the 30th day of April 1802, the com- 
miflioners afligned the vcflel, and all the eftate and pro¬ 
perty of Wardy to Johnjloncy amongft others j that John^ 
Jlotte was duly chofen an afliguee; by virtue of which 
aflignment all the eflate, intereft, and property in the 
premifes became, and ftill was, vefted in Johtjflone, as 
aflignce; and that the commiflion flill remained in fuU 
force; that on the 2d day of February 1802, Hubbard 
regiftered the fliip de mvo in the port of Londotr; and the 
original certificate of regittry granted to Ward, purport¬ 
ing on the face of it to be of the fliip Fijbburn, belonging 
to the port of Newcs^le’^upon-Tyne, was delivered up and 
cancelled ; that on the 19th day of February 1802, Hub¬ 
bard fold the whole of the fliip, by public au6t!on, to 
7 *. Brown, 22 . Brown, and T* Old, for 3630/., the net 

• proceeds 
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ph)ce«d& being 3489/. 10/. 3^/.; and by bill of fale of the 
25th day of jlptnl 1802, alfigned her to them: that 
Src^H and Co. fent her to fea, and that the fhip xl'as 
loft on the aoth day oi February 1803. And further# 
that the fliip never returned to the port of Ne'ivcajlle-^ 
upon-^Tyne fince flie cleared outwards from that port fo^ 
the in x8oo; but the embargo bcing^aken 
off, flie returned from the Baltic^ and arrived at P/y- 
tnouth; and that before the execution of the bill of fale 
by Ward to Hubbard^ {he had failed, and was abfent at 
the time of the execution tliereof; that flic afterwards 
returned to the port of Lovdout and immediately there¬ 
upon Hubbard obtained a new regiftcr. It was further 
found that no transfer of property in the fliip or any part 
thereof appeared in apy document of the cuftom-houfe 
at Nen.tJcaJile^updU’'Tyne^ either to John^one^ or to 
iard. That no indorfement of transfer was ever made 
to JobuJIone on the certificate of the fliip’s regiftry, and 
that no demand of the fhip was ever made on Hubbard- 
And if upon the whole matters it fliould appear to the 
Court that Hubbard was In conftruftion of law guilty of 
the premifesy then they affeirod the Plaintiff's damages 
at 581/. 11/. 8//., which was one-fixth part of tlie net 
proceeds of the fale to Bronun and Co. Upon this find¬ 
ing, the Court of King's Bench, after two arguments, 
gave judgment for the Plaintiff below. The Plaintiff 
ill this Court affigncd for error, that by the record it 
appeared that Hubbard had a good title to the ihip, by 
the aflignment and regiflry de n$vB- 


tSio. 



Hua^aao 


V. 

JoHNSTO'Nl, 


The cafe was thrice argued; firft in Trinity term 1807, 
by Scott for the Plaintiff in error, and B, HaU for the 
Defendant; the fecond tim’e in Michaelmas term 1807, by 
Richardfon for the Plaintiff in ^rror, and Park for the 
Defendant 5 the third time in Trinity term x8o^, by 

N 2 R- 
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R, Carr for the PlaintiiFm error> and Pari for the De«i 
fondant in crron 

‘‘The very able dtfeunion upon the firft argument, 
which took place before the period when the prefent 
reporter began to take notes in this court, is already in 
print. Upon the fecond and third arguments, for the 
plain^fF in error, five points were contended. Firft, 
that upon the falc of the entire property in a fliip to an 
owner in another port, a regiftration de mvo was the 
appropriate mode of completing and recording the pur« 
chafe. Secondly, that the flat. 34. G. 3. r. 68./ 16., 
was applicable only to the cafe of a fale of {hare or 
{hares, not of the entire property in a Ihip. Thirdly, 
that fuppofing the provifions of the i6th feftion ap* 
ply to the total alienation of a fliip, yet they did not 
require that a fliip, fold while at fea, fhould return to her 
original port of regiftration, for tlie purpofe of complete 
ing the transfer;^ but they applied only to the cafe 
where the fliip being fold while at fca, was deftined to 
return to her original port) fo that the Ihip, being fold 

at fea, might, if the purpofes of her new owner made it 

/ 

convenient, proceed to her port of regiftration de 
vovOf without returning to her original port; which 
pofition, upon the third argument, was faid to be 
diftinflly r.ognizcd by the 34 G. 3. c. 68. / aa. 
Fourthly, that the lixteeuth feition did not require 
that the purchafer, upon the falc of an entire (hip while 
at fea, and not deftined to return to the fame port,^ 
(hould fend a copy of the bill of fale to tlie port of her 
original regiftration; and 5thly, if the 16th fe^ion did 
require fuch copy to be fent, yet that the omiffion to fend 
It did not vacate the fale as between the vendor and thofe 
claiming under him, and tha vendee. The purchafer 
iiaving neceflarily produced to the officer of the cuftoms 
in the port of London^ where he refided, the bill of fale 
cl the ihip to himfelf, having delivered up the original 

certificate 
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certificate of regifter to be cancelled, having taken a new 
oath, that he himfeif, a BrUiJb fubjeA, was foie owner, 
and having, after a furvey'taken to afcertain that 
the ihip was Britijb built, entered into a bond not 
to lend or part with the certificate of regiftry thus ob> 
tained, he had, by obtaining a regiftption de now, fully- 
fatisfied, as well the ena^ments, as the policy, of the 
feveral regifter a£fs. It is ncceftary to take a review of 
fhe feveral ftatutes, and confider their obje£t. By the 
ftatute 7 & 8 ITi. 3. c. 22. / 17. *' for a more efte£Iual 
*< prevention of frauds which might be ufed to elude 
the intention of that ad, by colouring foreign fiiips 
« under Englijb names,” it was enaded, that no Ihip 
fliould be deemed or pafs as a ihip of the buih of Eng- 
tand^ &c., or any of the plantations in America^ fo as 
to be qualified to trade to, from, or in any of the faid 
plantations, until the perfon claiming property in fuch 
ihip Ihould regifter the fame, as followeth, viz. if the 
ihip at the time of fubh regifter, doth belong to any 
port in England, then proof ihall be made upon 
oath of one or more owners before the collcdor and 
comptroller of the cuftoms in fuch port; which oath, 
by fedion 18, being attefted by the officer who admir 
niftered the fame, under-his hand and feal, (hall, after 
being regiftered by him, be delivered to the mafter of 
the ihip, for the fecurity of her navigation ; a duplicate 
of which regifter ihall immediately be tranfmitted to 
the commilfioners of his majefty's cuftoms. in the port 
ot LottdoHy in order to be entered in st general regifter^ 
there to be kept for that purpofe) with penalty upon any 
ihip trading to, from, or in the plantations in America^ 
and not having made proof of her built and property, as 
here direded, that llie ihall be liable to fuch profecution 
and forfeiture as any foreign fliip would, for trading 
with thefe plantations, by that law be liable to. Although 
thi$ ftatute applied only to (hips in^tlie colenial trade, yet 
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It was, by the ftatute a6 G. 3. <■. <So. f. 3. extended ta 
all Britipi built iltips exceeding 15 tons, with certain 
exceptions, and in al) its parts, wherein it is not thereby 
exprcfsly altered, it ftill continues in force. , Thcfe fia* 
tutes therefore are together to be fo ctmftrued, as if 
the enaflments of the latter had beep originally contained 
in th^ fornrer. The iird a£l does not in exprefs words 
dire£l*‘ what lhall be done in the cafe of a change of 
the entire property in the fame port: bpt it follows by 
nccelTary Inference, that each fucceflive proprietor ihaU 
take the oath thereby preferibed. In the cafe of a trans.i 
fer of property to another port, it is required by the 
2 1 ft feflion that there lhall be a regiftration dt now, and 
that the former certiheate (hall be delivered up to bo 
cancelled, and in cafe there be any alteration of property 
in the fame port, by the fale pf one or more (liares in 
any (hip after the regiftering thereof, that fuch falc (hall 
always be acknowledged by indorfement on the certift, 
cate of the regiftcr, in order to prove that the entire 
property in fuch (hip remains to fomc of the fubje£Is of 
England. This is in cafe of the owners, transfer 
of property in a (hip to another port may be made in 
two ways, firft by an owner refident in or near one 
port, felling to an owner refident in or near another 
port i fecondly, by the owner changing his refidence 
from one port to lltother, and bringing his (hip with 
him neither of the two cafes in which the legiflature 
have exprcfsly direfled a regiftration de novo, viz. a 
change of the (liin’s name, and a transfer of the (hip to 
another port, necefiarily implies a change in the pro¬ 
perty. The transfer in the fame port, which is to be 
evidenced by indorfement, does not refer tp the local 
fituation of the (hip } (if it did, tliere could be no fuch 
thing as a transfer of property in the fame port,) but it 
rneane the relation of the two owners to the fame port. 
It means a contradiftihdiioa bctweeii a ^^n$fer which 

13 will 
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wlllj and one which will not, change the domicile of the 

_ _ » 

Slip. Thefe two exprelTions do not, as the Court be¬ 
low thought they did, comprehend the transfer, of pro¬ 
perty that might be made in every poffible local fitua- 
tion of the ftiip, whether in port or at fea $ the phrafe 
of alteration of property in the fame port is reftrifted to 
fuch a transfer as does not change the domicile of tire 
Hiip. The fubllituted regiftry by indorfement, d6es not 
tlierefore apply to the prefent cafe, of a transfer of a 
Ihip at fea, never intended to return to the fame port* 
The diilin£l;ion taken by the ftatute of W. 3., be¬ 
tween indorfement on the certificate of regiftry, and 
regiftration de novoy has been recognized and purfued by 
all the fubfequent ftatutes. In the prefent cafe there is 
not only a transfer of property, but alfo a transfer to 
another port; tlierefore whether this had been a fale of 
the whole intereft or of a part only, the change of 
port would have required a regiftration de novo. The 
ftatute a6 G. 3. c. 6 o.y enafts various alterations in the 
law. Much ftrefs has been laid on the circumftance 
that this is an aft for altering and amending the former, 
and alfo for extending it to other fhips. Tho 4th 
feftion requires that no regiftry fhall be made but at 
the port to which the vefleJ belongs. It is argued from 
this, that no regiftry can be made in the fhip’s new 
port i but the argument would -extend fo far as to 
operate as a complete bar of any ftiip ever changing her 
port at all. The 5th feftion defines her port to be 
that •• from and to which flie fliall ufually trade bu^ 
if ftie is fold into a new port, her new port becomes 
that to which ftie fhall ufually trade. The feftions 
9, 10, & IX, repeal the former oath, and give one 
much more full. Seftion la direfts a furvey of the 
i^ip to be made before ^certificate granted, to identify 
her, and afeertain her built: thefe are amendments of 
the ftatute of ^.3, By the ijthfeftioua the owners 
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are required to give a bond conditioned that the certifi¬ 
cate ihall not be fold, lent, or otherwife difpofed of, and 
(hadl be folely ufed for the fervice of the Ihip for whieh 
it was granted \ and that in cafe the (hip (hall be loft» 
taken by the enemy, burnt, or broken up, or otherwife 
prevented from returning to the port to which (he be¬ 
longs,^ the certificate, if preferred, (hall be delivered up 
to the officers of the cuftpms; and that if any foreigner 
(hall purchafe, or otherwife become entitled to any in- 
tcreft in fuch (hip, the certificate (hall be delivered up 
in order to be cancelled* This fe^lion, taken with the 
ftatute of William^ clearly (hews that there muft be a 
regiftration dt nova when the domicile of the (hip is 
altered. The whole tenor indeed of the regulations 
contained in the firft fifteen fe£tions evidently fliews 
that they are intended to be complied with by the 
owner of the (hip for the time being, and the univerfal 
practice of the port officers has been according to this 
idea. If the entire intereft may pafs, as will be con¬ 
tended, without regiftration de nova, the government 
is deprived of all thefe fecurities for the owner [being 
Hot a foreigner ; without it, there will be neither oath, 
nor furvey, nor bond; for it cannot be contended that 
if the property is transferred, the former obligor, who 
has difeharged' his duty while owner, will be ftill liable 
on his bond for the a£t of the alfignee* \MansjiM C. J. 
Though it could not be meant that the bond (bould ope¬ 
rate after a new bond was given, is not in^onfiftent 
that it (hould be in force until a new ^nd was fiAfti- 
tuted.] It would be hard that the obligor (hould be 
liable on his bond, after he had ceafed to have a controul 
over the (hip* But with a regiftration de novo the 
government has abundant fecurity that the (hip-owner 
muft comply with the requifitions of the afis, and no 
other fecurity needs to be added* The fixteenth fe£Uon 
the 26 G. 3. begins like a new a£l of parliament, re. 
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ddng that ** die proTi&ons touching the indorfement on 
« certificates of regiftry^ in cafe of any alteration of the 
« property in any (hip or velTel in the fame port, had 
« been found infufficient/’ clearly making a diftinffion 
between the cafe of a transfer of the property in the fame 
port and in any other port) without adverting to the 
circumftance whether the fhip is at fea or in port<iit the 
time of the transfer; and enads that in every fuch cafe^ 
meaning an alteration of property in the fame port* 
befides the indorfement before required^ there (hall be 
indorfed on the certificate of regiftry, the name and 
place of abode of the purchafer and his principals 
or partners, and the purchafer or his agent (hall alfo 
deliver a copy of fuch indorfement to the perfon autho¬ 
rized CO make regiitry and grant certificates of re- 
giftry, who is thereby required to caufe an entry thereof 
to be indorfed on the affidavit on which the original 
certificate of regiftry was obtained, and to make a me* 
morandum thereof in the book of regiftiy thereby di- 
rcfled to be kept, and to give notice thereof to the com- 
miffioners of the cuftoms under whom he afls* 
Notwithftanding that this preamble, ufing the words << in 
cafe of any alteration of property in the fame port,” 
feems to embrace rather a wider fcope than the zjft fec- 
tion of the 7 & 8 JF. 3. r. 22. comprehends; yet there is 
{Irong reafon to contend that the effcfl of this fe^ion is 
confined to thofe cafes only which were comprifed in 
that, namely, a partial transfer of property in the fame 
port; for if it extends to the falc of entire interefts, the 
legiflature fail of their object, by not obtaining the fecii- 
rity of an oath and a bond from the new owners. This 
fecurity is lefs necefiary upon a fale of a part, becaufc 
the remaining original owners are ftill liable on their 
bond. But even if this feflion extends to fates of the 
entire intereft, yet it applies folely to the cafe where by 
the former sfl an indorfement was to be made on the 
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certificate of regillry, viz. an alteTaUon of property in^ 
the fame port: it does not extendi as the Defendant in 
error will contend it does, to every poffible cafe of tranf- 
fer of property. It does not at all touch the cafes in 
which a regiftration de mvd is requilite ; it fays, in every 
fitcb cafe, not in every cafou The Court will not ftrain 
tlieir (iculties to extend what is called the policy of the 
by adding new requifitions which are not exprefled 
in the a£I, efpecially in one which introduced fuch im¬ 
portant differences into the law as it before flood on this 

9 

fubjc£l. If then the law were now fuch as it was after the 
pafling of the 26 G. 3., the Plaintiff in error has omitted 
nothing which was required by that and the former a£l. 
Then conies the 34 G. 3. c. 68., tlie fifteenth and fixn 
teenth fc£lIons of which do not apply to a cafe like this, 
where a regiftration de mvo is required, that is, a cafe in 
which the fhip's domicile is changed. The 15th fe£lion 
recites, “ that by the laws then in force, upon any al- 
tcration of property of any fliip in the fame port to 
which fhe belongs, an indorfement on the certificate 
of rcgiflry is required to be made.” This has been 
relied on, to fliew that the provifions of that fe£tion were 
intended to embrace every pollible alteration of proper¬ 
ty, but it refers to the pre«exifting ftatutes of 3. and 
26 Geo. 3., and therefore was not defigned to extend 
more widely than they did \ and the latter, though the 
words are loofe, mufl, like the former, be reflridted to the 
fale of a partial intereft, or otherwife fales of the entire 
property would evade the intent of the flatute. This 
] 5th feftion then preferibes a particular form to be pur- 
fued in fuch indorfement, and cnaAs, that it fhall be figned 
by the perfon transferring, and that a copy of fuch in¬ 
dorfement ihall be delivered tq the perfons authorized to 
make rogiftry, oth^^Twife fuch fale, or contract, or agree« 
ment for the fale thereof, Ihall be utterly null and. void. 

It then proceeds to direct that the officer ffiall c^ufe an 
$ 
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«ntry of cb? copy of* fuch in4orfeinent to be in4orfed on 
the oath on, which the original certificate pf legiftry was 
obtainedi and (hall make a memorandum thereof in the 
book of regiftryi and forthwith give notice thereof to the 
commifliouers of the cuftorps. This cnadntent in words 
applies only to the fame cafe to which the fixteenth fee* 
tion of the prccedmg a6l applied, an alteration of property 
in the fame port; and the only difference bet^en the 
two ftatutes, in tliis part, is, that whereas under the 
former a£l it was open for the purchafer to exprefs the 
indorfcnient in fuch language as he pleafed, this zGt pre- 
feribes a fet form. It is obfervablc that this claufe can. 
not apply to any cafe where there is to be a regiilration 
novo i for there, a new affidavit is made; but this in« 
dorfement is to be made on the original affidavit, whereas 
upon a fale, whereby the fhip changes her port, and ob¬ 
tains, as Ihc muft, or at Icait may obtain, a regiilration 
Je novoi the original certificate of rcgiflry being there¬ 
upon given up to be cancelled, the original affidavit 
becomes an ufelefs inftrument. And to what purpofa 
Ihould thefe indorfements be afterwards made thereon ? 
But In the cafe of a transfer in the fame port, thefe in¬ 
dorfements are ufcful and operative. If then in the one 
cafe the compliance with thefe requifitions wdhld be nu. 
gatory, in the other operative and ufcful, it is a ftrong 
argument that the legiilature intended to confine them 
to the cafe in which they would be ufeful, that is, to the 
cafe of a transfer where the ihip does not change her do¬ 
micile. If then any enaflment be at all found rcfpefl* 
ing the transfer of the entire property in a vcflel, made 
at a time when fhc is not in the port to which Ihc be¬ 
longs, it mull be found in the^i6th feflion of the 34G. 3. 
^hereby it is provided, that if any fhip or vefibi fhall 
at fca, or abfent from the port to which ffie belongs, 
it the time when fnck glicratkn, in ih€ fropsrtj thereof 
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fliall be made as ^bn/atd% fo that an indorfement (<) on 
the certificate cannot be immediately made> the falci or 
confn&t or agreement for the fale thereof^ ihall, notwith- 
ftanding> be made by a bill of falct or other inftnunent 
in iirriting as before dire£ted| and a copy of fuch bill of 
fale» or other inftrument in writings ihall be delivered^ 
and ancientry thereof lhall be indorfed on the oath or affi- 
dayit, ind a memorandum thereof {hall be made in the 
book of regifters* and notice of the fame (hall be given 
to the commifliioners of the cuftomsi in the manner 
thereinbefore dire^ed i and within ten days after fuch 
(hip or veflfel (hall return to the port to which ihe be* 
longs^ an indorfement (hall be made and figned by the 
owner or owner$> at fome perfon legally authorized for 
that purpofe by himi heri or them, and a copy thereof 
lhall be delivered in manner thereinbefore mentionedi 
otherwife fuch bill of fale, or contra£i» or agreement for 
fale thereof^ iliall be utterly null and void, to all intents 
and purpofes whatfoever, and entry thereof fball be in¬ 
dorfed, and a memorandum thereof made in the manner 
thereinbefore direAed.” It is faid, that the provifions 
of the 15 th and of this feflion, dire£iing what (hall be 
done when a (hip is fold in port, and what when a (hip 
is fold at fea, comprehend all the pofiible cafes of tranf- 
fers of property; but the i 5 th fe^lion is merely a pro* 
vifo attached to the former fefiion, and regulating what 
fhall be done in fuch cafes where the direQions of the 


preceding fe£kion cannot be literally and immediately 
complied with, its operation is reftri£bed therefore to the 
transfer of property in a {hip in the fame port, when the 
{hip itfclf happens to be at fea. It is contended by the; 
Defendant in error, that in order to make a vali^ of 
a (hip at fea, in compliance wifh this fediicm, {he muft 
^ all events return to the port to which ihe originally 
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belonged. It is impoilible that the legillature could ever 
have contemplated a provifion fo abfurd and fo deftruc- 
tive to the commercial interefts of the country. A \ery 
great trade is now carried on in Pulcpenangt ^nd other 
parts of Afiof and in Prince Edward's IJtandf and other 
our colonies in America^ in building fhips, which are 
fent hitlier with their fir ft cargo, and here fold. JLJnder 
the conftru£iion contended for, it would be neceEary to 
fend them back thither, in order to indorfe the fale 
there upon the certificate of regiftry, for the ad ex¬ 
tends to all ports of the King’s dominions. [At the clofe 
of the fecond argument, the Court exprefied their decided 
opinion that it was not requifite, for the purpofe of com¬ 
pleting the transfer of a fliip fold at fea, that the Ihip itfclf 
ftiould return to the port of her original regiftration.] 
Neither was it necefiary for the purchafer to tranfmic 
to the officer at Newcajtle a copy of the bill of fale, be- 
caufe this was a transfer of tlie entire intereft in the ffiip 
to another port, a cafe in which regiftration de novo is the 
appropriate mode of perfedling and recording the trans¬ 
fer. The 16th fedion provides for the like transfers of 
a ffiip at fea, for which the fifteenth provides in the cafe 
of a ffiip in port. If the 7 & 8 ^.3. c. 22. f. 21. and 
26 G. 3. c. 60. f. 16. apply to fales of partial interefts 
only, then the i6th fedion of the 34 G. 3. r. 68. mufl. 
apply to partial interefts alfo. That the legillature have 
recently underftood the latter part of that fedion of 
the ftatute of William to apply only to the fale of partial 
interefts, clearly appears from the preamble of the 2tft 
fjsdion of 34 G. 3. c. 68., which recites the ftatute of 
JiT. 3. as enading that, in cafe there be any alteration in 
property in the fame port, by the fale of one or more 
ftiare or ffiares in any ffi^, after regiftering thereof, fuck 
fale ffiall be acknowledged by indorfement, and that it is 
expedient to authorize the ilTuing of regifters dt novo, in 
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1810. any cafe vi^here part of the property of any (hip lhall be 
fo transferred, if the owners of fuch Ihip, whofe property 
V. therein has not been fo transferred, (hill be defirous of 

loHNSTONE* having the (hip regiftered de nov inllead of the indorfe* 

ment on the old regifter, and proceeds to ena£f accord- 
ingly. This preambje, therefore, altnoft ih terms recites, 
that the Hat. of W. applies indorfement to the falc of 
partial intereils only, and goes far to fhew that all the 
claufes fubfequent to and built on the ftat. of 3. apply 
to tlie fale of pattial intc'refts only, and not tO the fale of 
tlie entire Ihip. [At the clofe of the fecond argument, 
the Court intimated their decided opinion, that the 16th 
feftion of the 34 G. 3. related as well to the transfet 
of the entire property as of a (hare or (liarcs in a (hip.] 
It is not, however, necelTary to the fuccefs of the 
Plaintiff in error Wfevince that, upon a fale of the entire 
(hip in the fame port, regiftration de novo is neceffary, 
for this is the cafe of the transfer of a drip at fea to an¬ 
other port. There can, however, be no doubt, but tliat 
all the regulations of this fe£lIon equally are confined to 
the cafe where a (liip, which is fold at fea, is intended to 
return to the port from which (he failed. The Court 
has already faid, that if a (hip is built at Pulepenang or 
Neivfeundlaml, it is not necelTary for her to return to that 
port in ordet to complete the formalities of a fale. And 
for what conceivable purpofe, when the (hip is not in¬ 
tended to return to the fame port, are all thefe indorfe- 
ments to be made i It is faid, for the purpofe of tracing 
the hiftory of the (hip. But the ftatute no where fays, 
that die objeff of the legidature is to trace the hiftory 
of a (hip: the ends it deiignates are, the preventing fo¬ 
reign property, in (hips enjoying the privileges of our 
flag, from being mofqued by,the appearance of Britijh 
ewnerdiip. As far as human forefight can go, though 
it is pofiible that falfe oaths may be taksn, this purpofe 
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Is eflfe6I:ed by exhibiting the certificate of projielrty ob¬ 
tained in every port upon oath. But it is not true» that 
any chafm would be created in the hiflbry of the {hiff by 
reafon of her not tranfmitting a copy of the bill of fale 
to her former" port. The 35th fedlion of the flat. 
26 G. 3. requires the ofHcers of the out-ports monthly 
to tranfmit to the commiOioners of the cuftoms jh Lon- 
don^ a true and exaft copy, together with the number, 
of every certificate, granted. At the head ofl 5 ce, there¬ 
fore, is to be found the entire hiftory of every fhip, the 
hiftory of that period of her duration, for which flie has 
belonged to each port, being remitted from eacli port 
refpeftively; and the fcveral parts being connefted, form 
the entire ferics of her hiftory. Her identity may be 
fufficicntly traced by her cxadl admeafurement and dc- 
feription. The aad feft. of the ftat. 34G.3. is a complete 
Icgiflative recognition that. In the cafes where a reglflra- 
tion de mvo is required, (and this is one of thofc cafea,) 
a fiiip needs not to return to her former port, fordt re¬ 
cites that BriUfj ftiips, the property of which is in whole 
or in part transferred to perfons not being fubjeds of 
his majefty, arc not entitled to the privileges of Britijh 
fliips, and that to prevent frauds in the employment of 
fuch fliips as Bniift^ contrary to the intention of the 
lavs of navigation, they are now by law required, ia 
certain cafes, to be regiftered de mvoy for which purpofe 
it isrtcceflary that fuch flilp fliould proceed with all due 
diligence to the port to which flie belongs, or to any othr 
in nvhich Jhe may be legally regi/leredy by virtue of the 
ftat. 26 G. 3. in order to be regiftered de novoy ami tlieh 
proceeds in fubftance to enaft that, in the cafes of any 
fuch ttahsfer of property while the ftiip is upon the Tea 
on a voyage to a foreign fort, or while Ihc is in a foreign 
port, or while (he is oh a fifhlng voyage, fo fOoti as the 
tnafter is made privy to the transfer, the fliip fliall im- 
tnediately complete her outward voyage and delivery, or 
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her delivery^ or her flfliing voyage> and ihall (hip at fuch 
foreign port> or at any port in her dire£^ homeward 
voyage to the port in which fhe may be fo regiftered de 
nova, a cargo of fuch goods as may legally be imported 
into that port j and every fuch veiTcl fhall be regiftered 
de novo as foon as fhe returns to the port of his majefty’s 
dominions to which fhe belongs^ or to any other, fuch 
port in which (he may legally be regiftered by Virtue of 
the faid aft. \Mansfield C. J. That feftion enumerates 
and provides for the three cafes^ where a fhip is going 
to a foreign port> is in a foreign port, is on a (xfhing 
voyagC) but it omits a fourth cafe, that in which fhe 
may be fold while fhe is at fea on ii*?r homeward voy¬ 
age : it certainly deftroys the argument that in all cafes 
the fhip is bound to return to the port to which fhe be* 
longs. The perfodi who penned that aft undoubtedly 
had it his contemplation that, by the exifting laws, the 
lliip might in fomc cafes be fold at fea, and a regiftra- 
tion de novo take place; but he has left the world to 
guefs what thofe cafes nre^ for not a word in any one 
aft ftates in what cafes fhips are to be regiftered de novop^ 
except the provifions in the ftatute of W. 3.] The 
cafes in which regiftration de novo is proper, are thof& 
where the fhip docs not intend, (and if flie does not in¬ 
tend, it is admitted fhe is not compelled,) to return to 
her original port, and in which fhe therefore is not 
bound to obferve the requifition of making an indorfc- 
ment wuthin ten days after her return. The laft queftion 
is, fuppofing that the 16th feftion requires, in cafe of the 
fale of a fhip abfent from her port, that although fhe does 
not intend to return to the fame port, a copy of the bill 
of fale fhall neverthelefs be delivered to the officer at 
her former port, whether it^alfo annuls the fale in 
confcquence of th;; non-compliance with that requifition. 
The fixteenth feftioti direfts, that if any fhip fhall be 
at fea when fuch alteration in the property thereof fhall 
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be madej the fale fliall notwithftanding be made by fuch 
bill of fale> and a copy of fuch bill of fale {hall be 
delivered; if it h^d been intended that the failure* to 
deliver a copy fhould avoid the fale^ the would have 
faid fo immediately in this place^ bccaufe as well tlie 
common rules of juftice and common fenfe, as the 
decifions of the Courts, Ratchford v. Meadoiusy ^ Efp* 
N. P. Rep. 59., and other cafgs, evince that a fale is 
not avoided by the failure or ncgleft of the officers of the 
crown, and the delivery of the copy is the only aft direfted 
to be done by the purchafer while the ffiip continues at 
fea; but the feftion proceeds in the fame breath to direft 
that an entry thereof fliall be indorfed on the oath, and a 
memorandum thereof made in the book of regifters, and 
notice thereof given to the commiffioners of the cuftoms, 
afts wliich are all of them to be done by the officers. 
Then comes a paufe, fuccecdcd by an entirely new part 
of the feftion, direftlng what fhall be done within ten 
days after the ffiip’s return, othovwife fuch bill of fale 
fliall be utterly null and void; thefe words are applicable 
to a failure to comply with thefe laft requifitions of the 
ftatute only, which arc to be performed after the ffiip 
returns to port, and are not applicable to an omiffion to 
fend the copy of the bill of fale; in order to reach 
which, the vacating claufc muft overleap the enumeration 
of the other afts which are to be done by the officers; 
whereas if it applie^'to the omiffipn to fend the copy, 
all rules of grammatical conftruftlon demand that it 
ffiould likewife apply to the omiffion of thofe afts, to 
which it decidedly docs not applyf 

Arguments for the Defendant in error,~The great 
fallacy lies in urging the Court to decide upon the ftrift 
letter of thefe numerous and intricate afts, without con- 
fidcring them as what they truly are, remedial afts, 
the policy whereof the Courts will do all they can to 
eifeftuatc* The 35th feftion of 26 G. 3. affords the 
VoL. III. O flrongeft 
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ftrongefl argument to prove that it was the intention of 
the Icgiilature to create the means of tracing the hiftory 
of* every lliip from her cradle to the grave. It may be 
admitted that the ultimate end is theexclufion of foreign 
owners, but this Is the mode by which they have deter¬ 
mined to efleftuate'that exclufion. In ii Vef. jun, 621. 
Mejia^r v. Gillefpicy Lord Eldon^ Chancellor, affifted by 
Grafity Mafter of the Rolls, has delivered an opinion 
upon the policy of thefe afts. There, the purchafer 
Partied the bill of fale to the port to which the Ihip 
belonged, within the ten days: but the feller fraudu¬ 
lently kept out of the way, whereby, and by the inter¬ 
vention of Chrijimas day and feverai holidays at the 
cuflom-houfe, the purchafer was prevented from perfedl- 
ing the fale within the time preferibed. Yet even there 
the Mafter of the Rolls doubted whether there were any 
admiftible evidence of tlie agreement to purchafe,except 
that very bill of fale, which was to all intents andpur- 
<< pofes void and null. It was to be confidered,” he faid, 
« that this aft was framed, not for the purpofe of afeer- 
taining the rights of parties againft each other, orpro- 
** tefting them from fraud, but with the view to a great 
purpofe of public policy; and the aft in all its pro- 
« vifions compels them to obferve regulations, not in 
any degree requifite for their own private intcrefts, 
in order to accomplifh the ends of the afts. It mar 
be faid, the legiflature having propofed their objeft, 
“ propofed the only means by which that objeft was 
to be fccured; judging of the propriety of enforcing 
that objeft, and by fuch means j embracing that ob- 
jeft, and prefcribing thofe means, whatever incoii- 
« venlence might refult to ^ private individuals. The 
harfiiiiefs therefore in particular inftanccs is not to be 
rt taken into confideration : the objeft being not to 
provide for the intcrefts of parties, as againft each 
« other, but at all events to obtain that great objeft of 
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public policy; to which it might be thought right to 
facriiice individual convenience and juflice, according 
to ordinary rules.” Lord Eldotty Chancellofi fays, fti 
the fame cafe, that “ the object of thefe acts being, that 
there Ihould be a public regiftry, acceflible, of die 
‘‘ ownerfliip of all veflels navigating to and from the 
Britijb dominions, the legiflature had dcclarecirthat 
this objeft fliould be fecurceV by a bill of fale, that 
“ fliould be fuch in the form and contents, as to mani- 
** fell all the circumftances neceflary to fccure the know- 
ledge, who were the owners from time to time, by which 
“ the hiftory of the fliip, from the moment (he was 
** built, might be purfued.” At Nrwaflie the complete 
hiftory of this fliip may be traced down to her transfer to 
Heath (a)^ but no further. In Reeve^s Law of Shippif/gf 
(a edit. 473., I edit- 501.) MarmnPs cafe, the opinion 
of Lord Prefident Camden is very important, in anfwcr 
to the argument of the Plaintift' in error, which has in- 
genioufly been direfted to tic down the attention of the 
Court to the queftion of fraud between individuals- 
Lord Camden there confidcring that the ftatute of JViL 
Ham had directed, tliat in the cafes of change, whether 
of the name or of the property of a fliip in another 
port, it fliould be regiftcred de novoy points out how 
obnoxious to frauils, and how porfed^y inefficacious for 
the purpofes intended, this regulation was, he exprefl'es 
his opinion that tlie 26ch Cec. 3. w:is to be conftrued as 
a remedial and he lays down the rule that where 
** property of a Ihip is transferred in another port, flie 
mull with all diligence proceed to the proper port 
where fhe may be regiftored : this port muft be that 
of which fhe is, as it were, an inhabitant. This cir- 
** cumftance is a part of tlie certificate, is a part of the 
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oaths, and is effentially neceflary to the regiftry.” 
In faiEl the officers of the cuftom-houfe have fhamefully 
viblated the law of the land, by habitually granting re- 
giflration de mvo in the cafes of entire fales in the fame 
port. There is only one cafe in which rcgiftration 
de novo is allowablc-on a fale in the fame port, and that 
is, wjicre new part-owners are thruft in -upon a former 
one, and then if he chufes it, he may obtain a regiftra- 
tion de mvoy ^ 5 * exprejfto tinius eji exclujto aherms. Lord 
Camden fays that “ the ftatute of W. 3- did not point 
** out the particular port where a fliip fliould be regif- 
** tcrcd, the confcqucncc of that want of provifion in 
** the a£f, had been the multitude cf frauds that were 
“ then continually pra£tifed in the regillry of lliips; 
** for in any port whatever, if a perfon prefented him- 
** felf, and took the oath required by that aft, he was 
entitled to have the ftiip regiftered. For it was re- 
‘‘ markable that the aft required no other fecurity than 
the tranfient oath, as he called it, of any man what- 
foever, who chofe to offer himfclf, and who the next 
<< minute, might flip away and never be heard of after- 
** wards.” And he had before faid that if it fliould be 
once laid down that fuch a fliip might rcgifler in 
«« any other port than that where flic was firft regifter^d, 
« he was fatisfied tliat the aft of the a6th of the king, 
** which he faid was founded upon the heft principles, 
and was wifely and fagacioufly contrived by the 
<< noble perfon who was the author of it, to prevent the 
many frauds committed under tlie aft of king Wil-^ 
liamy would be wholly difappointed of its effeft,” 
Why ? becaufe this vclTel might be in five hundred 
different hands between the time of her leaving New-- 
caflle and the time of her fegiftration in the port of 
LondoHy and nothing of that would appear upon either 
regifler ; there would be a complete break and chafm in 
her hiftory. Lord Camden therefore confidered that the 
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26 C. 3. bad in every cafe, but the Angle one of an 
old part owner defiring it, abrogated the right permitted 
by the ftntutc of William^ to take out a regiftration^^/-? 
novo upon a change of property. If the government, in 
order to afeertain the whole maritime force of the king¬ 
dom, were to require from the ports a return of all the 
fhipping thereto belonging, this iliip would be ^wice 
returned, once from Newcajlle^ evidenced by the*origi¬ 
nal regiftry and iudorfemeiits, and again from London^ 
evidenced by the regiftration de mvo. To prevent this, 
the PlaiiitilF in error iliould have gone to Nenvcqflle with 
the copy of his bill of fale, aiid fliould have required 
an entry thereof to be made upon the copy of tlie 
affidavit on which the original regiftry was obtained, 
and ulfo to be made in the original regifler books there. 
Then the Commiffioner at licwcajlle would have been 
able to return that the fliip had at that period ccafed 
to belong to their portj and that her fubfequent hiftory 
was to be fought in London. It has been alkeil (by Mans-* 
field C. J.) whether, confiftently with the doftrine of the 
Defendant in error, any infurance could effeftually be 
made by tlic purchafer, after his purchafe, upon a fliip 
bought wliiie at fea, and uninfured. It might j two 
tilings are to be done to perfdft the purchafe, the one 
iujlantery no time is given j in Mojs v- Charuochy 2 
405. it was held that the purchafer cannot take a reafon- 
able time, and make the fale good by relation. This is 
to be perfected though the fltip be at fea, and until it is 
clone, no property palTcs. The other is to be done 
within ten days after the ffiip’s return 5 and if llie be 
prevented from returning by the aft of god, or the 
king’s enemies, the purchafer has a legal excufe for not 
doing that which was tf> be done after her return; 
and the omiffion in that cafe would not fo dcfcaJ his 
title as that lie could not recover on the policy. But in 
jhis cafe the Plaintiff in error never did that which he 
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might well have done while the ihip was at fea, he 
could not therefore have called on the Court to declare 
he^ had an interell in the policy, when he had not done 
that which was neceflary to give him an intereft- In 
Hayton v. Jachfon^ 8 Eajl^ 51 r. a cafe which in circum- 
ftances was exaftly Hke this, Laivrence J. went into the 
hiftoi^ of the regifter adts; he threw rcgiftration out 
of the queftion, [Here the counfcl for the Defendant 
in error read the whole judgment of Lawrence J. in that 
cafe, p. 572 ] It is not competent for the fliip to fend 
her certificate to her former port to have the indorfe- 
ment made thereon, without going hcvfelf. By thefe 
z&Sf any one may feizc her, if flie is found without a 
certificate, and it is true, that if a Ihip built at Calcutta^ 
be fold when flic is within twenty leagues of Great 
Britain^ flie muft, after delivering lier cargo, return to 
Calcutta for the purpofe of completing the transfer. 
\^MansJield C. J. Nothing in the aft fays it (hall be 
neceflary fo to do, and to be fure it is abfuvd to fuppofc 
that a perfon'in EuropCy buying a fliip built in AJm^ muft 
fend her back thither to be rcgillcred, before he can 
have any property in her. The 22d fccllon of 34 G. 3. 
clearly fuppofes cafes in which flie needs not to return 
to her former port, although it fceins as if the penner 
of the aft had, in drawing the i6th feftion, fuppofed 
that a fhip muft in all cafes return to her former port.J 
The courts have leaned towards this coiillruftion, if 


they have not abfolutely fo faid. The 22d foftion does 
not recognize that a fliip may return to a new port to 
obtain rcgiftration de novo in this particular cafe, and it 
was never heard, that where it is neceflary to make an 
exprefs legiflative provifion in three cafes, and no pro- 
vifion is made fora fourth, thaj the fourth ftiall therefore 
by common law follow thj rule of the three. It is for 
the Plaintiff in error to fliew that this fhip was in fuch 
a cafe, that fbe might, under the G. 3., to which 

this 
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this feftion refers, go to another port to be regiftercd 
de novo. ^Mamjield C. J. It does not appear that in any 
one of the three cafes provided for by the 22A feftion, 
the fliip Is authorized by the 26 G. 3. to be regiftered 
< 4 ' The alteration of property mentioned in thefe 

a£ls is not confined to a falc of part of the property, 
but as Le Blanc J. in Hayton v. Jaclfitiy fays, the pro- 
vifions of the two feftions, the i^th and i6ti the 
34 G. 3. f. 68., were intended \o embrace every cafe of 
the transfer of property in a (hip. It was faid in that 
cafe, that the (hip was not /o abftnt from her port, as 
that regiftration could not be made, and was therefore 
not within the i6th feflion ; but Le Blanc J. held that 
“ if (he were not fo abfent^ as to bring her within the 
16th fertion, then the requifites of the 15th fc6lion 
ought to have been complied with.” The efFeft is, that 
a perfon may fell a (hip at fea, if he will, but he mufl: 
immediately record upon the affidavit the hiftory of the 
tranfa£lion. If it be a duty impofed on the officers of 
the cuftoms to return the certificates to the comxnif* 
(ioners, it certainly mull be intended that copies of 
the certificates (hould be lodged with them. [Af-a//r- 
field C. J. That begs tlic queftion; the (latute only 
makes it a duty on them to return copies of fuch papers 
as they have, but the 35th fe^Iion does not (hew what 
papers they are to be: it is certainly true, as Lord Camden 
fays, that if thefe papers are not to be regiftercd in the 
original port, there will be a chafm in the (hip’s hiftory 
there, it will not appear wdiat is become of her. A copy 
of the bill of fale fent to the original port would anfwer 
that purpofe, though the (hip itfelf never-returned to 
that port, for it would (hew td all perfons enquiring, 
what was become of that (hip.] It is not neceffary to 
produce the old certificate in order to produce a regiftrar- 
tion de novo. [Wood B. Yes, it was rendered necelTary 
by the Jt. W, 3*, in cafe of obtaining a regiftration de 
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novo upon the fliip’s changing her name. Graham B. 

The regifter in London plainly fhews it to be a purchafc 

from JVard^ a refident at Newcaflie; it fets forth the bill 

of fale.] Ward may have changed his own domicilcj 

and then the chain is loft. But not the judges of the 

court below only, Lord Eldon^ Chancellor, and Grants 

Maft<iii' of the Rolls, in Mejlaer v. Gillefpivy 11 Vif.6%1. 

are of'the fame opinion. The copy of the bill of fule 

therefore niuft at Icaft go to the original port, even if the 

Blip need nut. [Graham B. Is it fufficicnt to fend a copy 

of the bill of fale ? The fedlion provides that an indorfe- 

mcnt (hall be made and figned by the owner and owners, 

or fome pcrfon legally authorized by th'^m upon the cer- 

0 

tificate of regiftry, therefore he or they muftcome to the 
original port to indorfe it. Mansfield C. J. That part of 
the feftion ftrongly implies that the penner of the aft 
intended a cafe where tlie ihip \Vould return to her ori¬ 
ginal port.] The argument raifed agaiiift avoiding the 
fale for want of fending the copy, which is founded 
on the intermixture of ufts to be done by the party, 
and afts to be done by the officers, falls to the ground, 
when it is confidcred that in the 15 th feftion the claufe 
for vacating the fale follows after precifely the fame 
omiffio!! of the owner, as that which in the i5th is 
mixed with tlic omilfionsof the officer, viz, if the indorfe- 
ment be not made and figned by the perfon transferring, 
and a copy thereof delivered to the officer, and it can¬ 
not be intended that the fame omiffioii which ffiall 
avoid the fale in one inftance, lhall not avoid it in 
another. 

Arguments in reply.—extreme reluftance with 
which the Defendant in error gives up the ncceffity of 
the fliip's returning to its original port, fufficicntly ffiews 
that the reft of his argument is untenable unlefs he can 
fuftain that. The pofition that the fale is incomplete be- 
caufe a complete hiftory of the fliip cannot now be de¬ 
duced. 
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ducedjis not founded in In compliance with the flat; 
34 G, 3. c. 68. /. 20. before rcgiilration de novo can be 
granted, the officers muft require the produdlion, of 
every bill or other inftrument of fale, by which the pro¬ 
perty in the (hip is transferred. That bill of fale recites 
the certificate of regiftry at length.^ The purchafer alfq 
produces the certificate itfelf, bearing Indorfed thereon 

all the intermediate fales, and thefc inftruments have been 

• 

prcvioufly certified by the officers of the infeiior port to 
the head oflicc in London^ fo that when the regiftration 
de novo is granted, the head office has the means to trace 
the entire liiftory of the fhip to the prefent day. \^Mans^ 
field C. J. That docs not help you to make out a com¬ 
plete hiflcry of the fhip in her original port; the argu¬ 
ment is, that you ought to be able, by enquiring at her 
original port, to trace her complete hiitory.] It is 
I rue that the regiftration de novo in London is not nccef^ 
farily certified back to the inferior port, but the flatute 
docs not require it, though in faft the head office docs 
communicate intelligence to the officers of the inferior 
ports. Bnt it fuffices if the fliip’s whole hiftory is to be 
found liere at this head office, and as to the argument that 
if the fiiip’s name be changed, all traces of her are loft, 
the flatute 26 G. 3. /. 19., now prohibits any owner to 
give any name to a fhip other than that by whicJi fhe was 
firft; rcglllcred. The main argument for the Defendant, 
is, that a copy of the bill of fale ought to be fent to iVm- 
cafiley which is anfwered by the rule, mfeitur a fociis^ 
for that requifition is found in company with one, which 
by the judgment of the Court needs not to be complied 
with, the fhip's return thither- Suppofing that the 
penner of the aft founds himfclf on a miftake m thinks 
ing that in the cafes men^oned by the 22d feftion, the 
flat. 26 G. 3. enables Ihips to obtain a regiflration de 
novoy yet it is a clear legiflative expofition by himfelf, 
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' ■ previous part of the aft required that a (hip fhould return 
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t#, to ^he fame port, and unlefs it be eflentiaUy requilite 

Johnstone. fjjjp fliould return to the fame port, there Is no 

need of any indorfement fubfequent to her return. 
The cafes determined in the court of King’s Bench were 
diflimijar to this. In Hayton v. Jachfon^ the ftiip be¬ 
longing to Shieldsj was not at the time of the fale, at fea, 
but in the port of London, It was not in that cafe con¬ 
tended that the i6th feftion did not apply to the cafe of 
a flilp fold at fea, but that it did not apply to the cafe 
of a (hip fold while fhe was lying in another Englifls 
port, confequently not in fuch a fitnation that indorfe¬ 
ment might not be immediately made. The court of 
King^s Bench indeed thought the i6th feftion applied 
to the cafe of all fliips abfent from their own port, but all 
thofe cafes are of weight only for their reafoning, not as 
an authority to be cited in a court of appellate jurifdiftion. 
Mejlaer and Gillefpie was die cafe of a hile of a fhip at 
fea, hy a feller in London to a buyer in London, [A/aa/- 
field C. J. That was not cited as a fimilar cafe, but only 
to (hew the opinion of two noble perfons on the po¬ 
licy.] MacneaV^ cafe is not applicable, it bears no fimiy 
litude to this. Lord CamJtn calls Macneal a fea vagj^ 
bond, having no known rcfidcnco, no property, no rela¬ 
tions, no friends, having only a colourable intereft in the 
property. [Mansfield C. J. How is a transfer made to 
another port i'] By the owner changing his refidence* 
The words in the ftatute of JV. 3. transfer of property 
to another port,” arc defervingof particular attention, for 
they are retained through all the fucceeding ftatutes, and 
by wordB of reference, in the i6di feftion of 34 G* 3. 

Cur, advi vulf, 

«• 

The judges not being unanimouSj on this day^ clelU 
vered their opinion ftriatim. 


WoQ» 
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Wood B. Having recapitulated the h&s of the cafe, 
proceeded thus; 

The queftion is, whether Hubbard is, in conftrudyon 
of law, guilty of the trover and converfion. It is con¬ 
tended by the aflignee of the bankrupt, that the property 
in the fliip did not pafs from the bankrupt to Hubbard 
by the bill of fale, becaufe a copy oi the bill of/ale to 
Hubbard was not delivered to the proper officer*of^re- 
giltry at the port of Nt*nv,.aftley which, it is infilled, is 
required by the ftatute 34 G\ 3. c. 68. Jf. 15, 16-, and 
confcquently the affignee entitled to recover. On tlie 
other hand, it has been contended that this cafe is 
not within thofe fe£lions, this being a transfer of the 
whole of the property in the fliip to another port. I 
will confidcr this cafe in two points of view ; ift, 
What is the effect of the non-delivery of the bill of fale, 
fuppofingthc cafe to bo within either of thofe fe£lions: 
adly, Whetlicr tliofe fcdllons apply to this cafe at all. 
To afeertain the true conltruilion of thefe feiStions, it 
will be neceflary to refer to the provifions of former 
ftatutes on this fubjetl. The ftatute 7 & 8 7 ^^. 3. f. aa. 
is an a£l for preventing frauds and regulating abufes in 
the plantation trade. I’his a£l profeftes to be made for 
the more effe£lual prevention of frauds which might be 
ufed to elude the intention of the a£l, by colouring 
foreign ftiips under EngUJIj names. It had been the ob- 
jcift of prior ails, to confine the trade of this kingdom 
and its colonies, to fliips of the built of this kingdom and 
its colonies, and navigated by Britjjh mariners ; and to 
exclude foreigners from that trade. The aft then pro¬ 
vides, that no fliip fliall be deemed or pafs as a fliip of 
the built of England^ Ireland^ WalrSt &c. or of His 
Majefty^s Plantations in j^wencat fo as to be qualified to 
trade to, from, or in any of the faid plantations, until 
the perfous claiming property in fuch ftiip or veflel fliould 
regifter her at the port to which (he belonged, in tlie 
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manner therein prefcribcd. By feftion the fhip's 
name is not to be changed without regiftering the iliip 
de povo. The fame is to be done upon any transfer of pro¬ 
perty to another port. If there be any alteration of prOf 
petty in the fame port, by the falo ol one or more fliares 
in any (hip after regiltcring thereof, fuch fale fliall be ac¬ 
knowledged by indorlement on the certific:tte of the 
regiftcr, before two witnetTes, in order to prove tliat the 
entire property in fuch fliip remains to fome of the fub- 
jefts in England, if any difpute arifes concerning the 
fame. This ftatute feeins not to have provided for the 
cafe of an alteration of the Ci.Mrc property in the fliip in 
the fame port. The flat. 26 G, 3. i . ^o. /. 3. recites that 
it was highly expedient that the provifions made for rc- 
glftry of flilps by the a£l: of 3- fliould be altered, and 
amended, and extended to other fliips than thofc which 
are therein particularly deferibed ; and therefore it is 
extended to all fliips, and dire<fts how they are to be re- 
glftcred, and the form of the certificate. Seffion 4. di- 
re£ls that no regiftry fliall be made or certificate granted 
in any other port or place than the port or place to which 
fuch Ihip or vefl'el Ihall properly belong, and that the 
regiiby and certificate, if granted in any other port, 

iliall be void. By feflion 5. the port to which flie fliall 
be deemed to belong, within the meaning of that aft, is 
declared to be the port from and to which fuch ftiip 
(hall ufually trade, (or being a new fliip,) (hall intend to 
trade, and at or nc»r which the hufband or afting and 
managing owner or owners of fuch fliip or vcflbl ufually 
refides orrofulc. Seftion 16, recites that the provifions 
made in the faid recited aft, (referring to the ftatute of 
l-r'. 3.,) touching the indorfement on the certificate of 
regiftry in cafe of any alteraiion of property in any (hip 
or vefl’el in the lame port to which (he belongs, have 
been found infufficient; and provides that in every cafe, 
befides the indorfement required by that aft, tliere (haft 
' alfq 
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alfo be indorfed on the certificate of regtftry before two 
witnefles, the town, place, or parifli, where all and 
every perfon or perfons to whom the property in tiny 
fhip or vcflel, or any part thereof, fliall be fo trans¬ 
ferred, fliall refidc. And the perfon or perfons to whom 
the property is fo transferred, or-his or their agents, 
fhall deliver a copy of fuch indorfement to thcj,^erfon 
authorized to make regiftry aivl grant certificates. The 
oflicer's duty is then fluted ^ he is to caufe an entry 
thereof to” be indorfed on the oath or affidavit on which 


the original certificate was obtained, he is alfo to make 
a memorandum thereof in the book of regifters, and he 
is alfo to give notice thereof to the comniilfionerfi of the 
ciiftoms in England or Scolland. It has been argued that 
this provifion only applies to the cafe where one or 
more fliares in a lefs than tlie entirety of the fliip, 
are fold, and not to the falc of the whole of the (hip. 
But, I mull own, it appt-ars to me to apply to the 
falc of the whole fliip as well as lo fhares. But then I 
apprehend it Is only api)Iicalde to tliofe cafes where the 
property is transferred in the fame port to wliich the fliip 
belongs. Here let us confider what would be the cou- 
foqucnce if this provifion were not complied with. I 
take it to be dear, fo far as the flatutes have hitherto 
gone, that if there were no regiftry, no certificate, no 
indorfement, and no delivery of a copy, the fale would 
be good us between the v(Midcr and vendee, though for 
want of thefe requifites the flfip, if flic traded, would 
be treated as a foreign Ihip, and liable to confifeation ; 
there being no words, as yet, declaring the fale null and 
void for want of thefe requifites. Hitherto there is 
nothing that even requires that the fale of a fliip, or a 
fhare in a fliip flull be hi writing; it might have been 
by parol, fave in cafes where the ftatutc of frauds might 
require awnting. The flatute 26 G. 3. c,6o.f. 17. re¬ 
quires, that when and fo oftdi as the property in any 
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(hip or veflci belonging to His Majefty’s fubjefts (hall 
be transferred to any other fubje£l> in whole, or in part, 
the ^certificate of the rcgiftry fliall be truly and accu¬ 
rately recited in words at length, in the bill or other 
inilrument of fale thereof, and that otherwife fuch bill 
of fale (hall be utterly null and void to all intents and 
purpol^s. This claufe does not pofitively fay that there 
(liall be a bill of fale in Meriting, but that if there be, 
the certificate (hall be recited therein. By the ftatute 
34 O. 3. f. 68-/ 14- it isenafted that no transfer, con- 
traft, or agreement for transfer, of property in any (hip 
or veflel (hall be valid or efte£luai for any purpofe what- 
foever, either in law or equity, unleis made by bill of 
fale, or inilrument in writing, containing fuch recital as 
prefcriberl by the faid aft of the 26th G. 3. When a 
bill of fale is made in writing, truly reciting the certificate 
of regiftry according to this feftion, it is, as I conceive, 
a good and valid bill of fale, and transfer of property, as 
between vendor and vendee, from the moment of its 
execution, and needs nothing more to perfeft it v yet 
Hill it may be defeated or rendered void, by the non¬ 
performance of certain fubfequent afts required to be 
done on the part of the vendee, where it is exprefsly fo 
declared. What are thole omiflions ? They are deferibed 
in the 15 th and i6th feftions, or one of them. Sec¬ 
tion 15. recites, that by the laws then in force, upon any 
alteration of property in any (hip or veflel in the fame 
port to which ihe belongs, an indorfement upon the cer¬ 
tificate of regillry is required to be made ; and it enafti 
that fuch indorfement fliall be made in a preferibed form, 
and figned as therein mentioned, and a copy of fuch in- 
dorfenicnt fliall be delivered to the perfon authorized to 
make rcgiftry and grant certificates, otherwife fuch fale, 
or contraft or agreement for fale thereof, (hall be utterly 
null and void to all intents and purpofes whatfoever; 
and the officer is to make certain entries and memoranda, 

and 
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and to give notice to the coftimiflloners of the cuftoms, 
fimilar to the provifion in the 26 G. 3. c. 60./ 16. No 
time is here limited within which the copy of the in- 
dorfemcnt (hall be delivered, and therefore I take it, the 
inference of law is, that it (hall be done within a reafou- 
able time^ and until that time is elapfed, I hold the bill 
of falc remains good, and the property legally transferred 
to the vendee. In tlic prefent^afe the (hip was not in 
port, but was at fea, and had her certificate along with 
her, and therefore (lie was not within the provifion of 
the 15th fe^ion. Is (lie then within the 16th fedlion, 
which applies to a (hip at fea, or abfent from the port to 
which (lie belongs, at llio time vidien the alteration in 
the property is made, fo that no indorfement can be made 
on the certificate of regiftry ? Wliat is to be done in 
that cafe ? The fale lhall notwithftanding be made by 
a bill of falc or other inftrument in writing, as before 
dirc£ted, (that is, containing a recital of the certificate,) 
and a copy of fuch bill of fale or other inftrument in writ¬ 
ing (hall be delivered, and an entry thereof (hall be made 
on the oath or affidavit of regiftry, and a memorandum in 
the book of regifters, and notice is to be given to the 
Commiffioners in the manner thereinbefore dire£led. 
« And within ten days after fuch (lap or veffel (hall re- 
turn to the port to which Ihc belongs, an indorfement 
(hall be made on the certificate, and a copy thereof 
** delivered in manner hereinbefore mentioned, o;her- 
** wife fuch bill of fale, or contraft, or agreement for 
“ faU thereof, (hall be utterly null and void to all intents 
and purpofes whatfoover,'* and tlien it diretls an entry 
thereof to be indorfed, and a memorandum made, as 
before direfted. Here there are annulling words, and 
to how much of this fcd\*ion do thefe words apply i I 
think they arc confined to the laft mentioned cafe, 
namely, the not making an indorfement on die certifi¬ 
cate, and delivering a copy to the proper officer, if the 
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fhip returns to the fame port. It has been fuppofed that 
thefe annulling words extend to the antecedent provifion 
for the delivery of the copy of the bill of fale; but I 
think that is not the true conflruftion, becaufe this fec- 
tion, after requiring the copy of the bill of fale to be 
delivered, requires pertain a£ts to be done by the officers 

of tltU cufloms, viz. indorfement on the affidavit of 

c 

regiftry, a memovandujT\ in the book of rogiftcrs, and 
notice to the commilfioners; and if the annulling words, 
which come after all the words, were to be fo extended, 
it would make the bill of fale void for the omiffions of 
the officers of the culloms, w'luuh would be fo monftrous, 
that the legiflature could nev^r intend any fuch thing ; 
and liow I am to fingle out the firft member of the 
fentcncc, and fay it {hall extend to that, and not to the 
intermediate ones, I am at a lofs to find out. The only 
rational conftruftion i can put, is, that the annulling 
words do not extend to the former directions of the 
claufe, and if not, the non-delivery of the copy of the 
bill of fale does not defeat the bill of fale ; and I am not 
difpofed to make a conflrudion by inference, to defeat a 
bill of fale, or create a forfeiture. This difficulty has 
been attempted to be obviated, by contending that no 
property pafles from the vendor to the vendee till all 
thefe things have been done j and the cafe of Alofs v. 
Charnocky 2 7?f/^392., has been cited to prove that pofi- 
tion : and it is faid, that if an aft of bankruptcy inter¬ 
venes before the delivery, although the delivery be within 
a reafonable time afterwards, the vendee lofcs the fhip. 
With great deference to that authority, I cannot agree 
to it. I think the property pafles inftantly by the bill of 
fale, and that the fubfequent afts to be done are not 
neceflary to transfer the property, but that the grant 1$ 
defcafiblc by fublequcnt omiffions, in cafes where it is 
fo exprefsly provided, but not otherwife. If it were not 
fop then there could be no transfer of the property 

when 
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a.,0iip was at fea, until Ihe had r^turn^d to her 
pctrt> snd an.indorfeiuent on the certificate had been madei 
and. a copjr delivered to the officer $ and even though the 
ftatute gives ip days after her return to do it in, yet if 
an a^ of bankruptcy happened within the lo days, an4 
before it was done, the, fale would have do eSkSt. ThiE 
in my, humble opinion would be e^tfemcly injurious to 
the .public, and is contrary to the fpirit, and ev^ the 
letter of the proviiion, which fdppofes and recites, that 
there may be an alteration in the property of a fhip. or 
vefTel whilfl Ihe is at fea, or abfent from tlic port to 
which Qie belongs. On this ground therefore I am of 
opinion that the judgixient of the Court of King’s Bench, 
is erroneous. There is alfp another ground not hither^f 
to touched on, and that, is, that this fpecial ver* 
di£^ does not find as a that a copy of the bill of 
fale was not delivered to the .proper officer: it ftates a 
circumllance of evidence from which the jury might in¬ 
fer it, but fadls, not evidence, ought to be ftated in a 
fpecial verdict; however this would only go to the 
jjranting a venire de novoi 1 lay nd ftrefson this point, 
and I do not found my opinion upon it. The next point 
of view in which I (hall conlider this queftion, is, whe¬ 
ther thefe twofeaions, the 15th and i6th of the 34 G.3. 
•c. 68. or either of them, apply to this cafe: and I think 
they do not. The I5tli feftion does not apply to it» 
becaufe that is confined to the alteration of property 
whilft the Ihip is in the port to which (he belongs, that 
is^ where (he is regiftered, which is not this cafe. The 
16th fe£lion, I think, does not apply to it, becaufe 1 
think it applies only to the cafe where the fhip is at fea, 
or abfent from the port to which fhe belongs, and meanf, 
to return to that port; that is, where fhe has not changed 
her domicile by transfer t& another port, which I copfs 
ceive this fhip had done. The nature of the provifion 
of the i6th fc£tion, Ihews, that the legiHature only 
VoL. III. P contem* 
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(Contemplated the cafe of a Ihip being at fea, or abfeiiff 
from the port, and meaning to returri to it, becaufe all the. 
re/]uifitions are put in the conjun£live, and tlie lait of 
them is an a£k to be done within ten days after her return* 
It is evident therefore that they only contemplated a Cafe 
where all the rcquifitioils could be compKcd with. Buf 
it hac even been argued that a fale of a (hip at f<^a C^not 
be made good, uniefs the Ihip adlually puts herfetf thtod 
fituation to comply with every one of thefe requifltes by* 
returning to her regiftered port. Such an interpretation 
of the ilatute would be attended with mondrous'incon¬ 
veniences to the public without any one benefit. In 
that cafe, if a fliip is regiftered abroad, fay'in the Eafl 
Indies^ and is fold in Great Britain^ flie muft be 
obliged to go back again to the or htdiesy to 
make an indorfemetit on her certificate, deliver a copy 
bf the indorfement, and then bring her certifiedte to 
Great Britain to be regiftered de mvo; and for what 
purpofe ? In order that her certificate may be cancelled 
and deftroyoil, and a new one granted here, when (lie is 
regiftered de mvo. Is It poflible any fuch thing could 
ever be intended ? On the contrary, look at the aad 
feftion, and it is manifeft the Icgiflature meant other- 
wife ; for it is cxpfcfsly provided, that a fliip fold at fea 
may either return direclly to the port to w'hich (he be¬ 
longs, or to any other port where Ihe may be legally re- 
giftcred by virtue of the a6 Geo, 3.; and that as foon as 
(lie returns’(lie may be regiftered de no-oo, ITiis feftion 
does not appear have been adverted to in the Court of 
King's Bench, and it might efcape their notice, becaufc 
there is a miftake in the marginal note of the contents of 
^ic fe£lion, which would lead one to fuppofc it related 
only to fliips transferred to perfons not fubjcdls of his 
*jrlajefty, whereas" it provides regulations, to prevent the 
transfer of flaps to perfons not fubjedls of his. Majefty, 
abd to prevent their fraudulently obtaining the benefit of 
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Sritijh (hips, by dire£l‘ing that ftifps fold at fea fliair 
proceed ivithout delay to complete their voyages, and re¬ 
turn to this country, either to the ports to which t)iey 
belong, or to fomc other, to be regiftered 'de novo. It is 
manifelt to my underftanding that neither of thefe fac¬ 
tions, the 15th and irtth, apply to^the cafe in queftlon. 
This cafe, is the cafe of a (liip transferred to another 
port, in order to be there regiftered de novo^ ainf where 
her former certificate muft be delivered up to be can¬ 
celled, according to the beforementioned ftatute of 
7 & 8 IF'. 3. c. 22. There is nothing to prohibit the 
owner of a ihip from ciianging her domicile, from one 
port to another, and vc^iltcring her for trade there: a 
transfer ol property to another port, (as I take it,) means 
a fale to a perfon living at another port, who removes her 
to that other port, aiui regifters her there de novoy as tlie 
port from and to which flie is in future to trade. This 
is conformable to fe<n.ions ^ Sc ^ of tlie 26 Geo, 3. t, 60. 
I'his is a fliip, whilit out at fea, fold to a perfon redding 
in Londofiy wlio takes her to that port, and there regiftiTS 
her dc novo. There (he gains a new fettlenient, or domi¬ 
cile, and the port of l^enucnf.lcy (her former regiftered 
port,) has nothing further to do with her. 'I'lie inftanl 
a bill of fale is cvccutod, transferring her to anutlur 
port, the olllccrs of her former port have no further ac¬ 
count to keep of her. Neither do I fee any puldic utility 
to bo derived from ddivcriiig a copy of the bill of file to 
the officers of the port (he has quitted. Ikr identity 
and ownerfliip (which arc the objcdls of thefe regula¬ 
tions,) are fully afeertained to the officer of her new port 
by the produflion of her bill of fale, (which muft always 
recite her certificate of regiftry,) and by the delivering 
up of her old certificate,, with all the transfers of pro¬ 
perty indorfed upon it, to the officer who grants a new 
certificate. Suppofnig, inftcad of being fold at fea, ftie 
had gone diredlly from Ncvcajih to tlie port of London^ 
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and hid been there regiftered de vovld there liave 
been anj neceiSty to have font any notice to New:aflU^ 
to be entered there, of her transfer to the port of Ian-- 
dm f There is nothing I can find, that requires it, nor 
any public policy that makes it expedient. The objefl 
of the regif^ry of {hipping, and of granting certificates, 
and m;^ing indorfements, was not to regiiler titles for 
the fecifrity of purchafers, but to guard, (as the firft fta- 
tute exprefles it,) againft'coloring foreign Ihips under 
Engiyii names, and to furnifii evidence to the officers of 
government, that they were really Englijb fhips. Is not 
this fuificicntly guarded by the pruvifion coiUainetl in the 
22il fe£i. 6i the 34 Geo. 3.? which requires when a Ihip 
is at fea when fold, that flte fhall perform her voyage and 
return without delay cither to the port to which flie be¬ 
longed, or to feme other, to be regiftered, otherwife flie 
would be treated as a foreign (hip, and fubjefi to confif* 
cation. Are not her identity and ownerlhip fufficiently 
afeertaineU to the officer who regifters her hovq incon- 
iequence of a falc, by producing to luin the bill of fale, 
and delivering up her former certificate with all its in¬ 
dorfements of transfers of property upon it ? Is flic not 
by thefe means traepd from port to port from her birth^ 
with fufficient certainty to prevent foreigners having the 
benefit of her navigation ? And I cannot fee how fend¬ 
ing a copy or the bill of fale to the port flie has quitted 
.:an be of any public utility. Upon the whole, according 
to the belt judgment I enu fo:*m upon thefe complicated 
provifions, many of wluch are obfcurely worded, I can¬ 
not help thinking that upon this ground alfo the judg- 
fnrnt is erroneous. 


Graham B. Tills queftion depends on the conftruc- 
fion of the x6th feftion of the flat. 34 Geo. 3. c. 68. The 
sjth feftien recites tliat by law, upon any alteration of 
property in any Ihip in die fame port to which it 
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an sndoriement on the certificate is required to be made* 
and enafts that fuch indorfement jQiall be made m form 
therein mentioned, by the perfon tranaferring* or fome 
|>erfon lawfully authorized by him* and a copy of 
fitch indorfement {hall be delivered to the perfons autho¬ 
rized to make reglftry and grant Certificates* otherwife 
fuch fale* See. fltall be void : and the perG:}n5 authorized 
to make regiftry, &c. arereq,uired to make an entry 
thereof, (I. e« of the copy of tlte indorfement,) to be iu- 
dorfed on the affidatit on which the original certificate 
was obtained, and alfo make a memorandum thereof in 
the book of regiftry, and forthv/ith give notice to the 
commiffioners of cuftoms: then It gives the form of the 
indorfement on the certificate, exprefling the names of 
the vendor and vendee* M^ith their places of refidence, ita 
date, the fignature of the vendur, and atteftation by two 
witnefies. This applies to alterations of property while 
the fliip is attached to its own port. In this cafe the 
vendee muit fl>ew, firft, an indorfement in form on the 
certificate; fecondly* he muft deliver a copy of die in- 
dorfement, if not, his contraft is void \ the reft i$ to be 
done by the officer. The i6tli feftion comes to the cafe 
of a fliip at fea, or abfent from her port. This may be in 
fcveral cafes; firft, the fliip may be deftined to return to 
its port: adly, it maybe fold io/iafide while at fea, to an 
owner at London or other Rritifly port or fetdement, never 
to return to her original port; 3dly, it may be fold at a 
Britijh factory or fettlemcnt abroad : 4thly, it may be fold 
in either of the two latter cafes to a foreigner. By fee- 
tion 16. it is provided, that if any fliip (hall be at fea or 
abfent from the port to which flic belongs, at the time 
when fuch alteration* in the property fliall be made as 
afoTcfaid, (grammatically; fuch as the preceding fe^tion 
fpeaks of,) fo that an indorfement on the certificate 
cannot he immediately made* the fale or contract fhall 
be by bill of fale, and a copy of it fliall be delivered to 
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tSio. the proper oiHccr, and an entry thereof fhall be made 

^ the affidavit, and a memorandum made in the book of 

t/. rcgiflcrs, and notice given to the commifEoners of cuf- 

JoHNsroNE. , (thefe latter articles are direftory, and nothing U 

faid of avoidance of the contraft if thefe be not done 0 
then tlie claufe gocs.on, connefliiig thofe provifions with 
what ijpllows; ** and within to days after fuch fliip fhall 
return to the port to which flie belcpgs, an indorfement 
fljall bo made, and figned by the owner, or fome perfon 
lawfully authorized by him, (notifaying on the certifi¬ 
cate, but I prefume that mud be meant,) and a copy 
thereof delivered, in manner thereinbefore tnentionedi 
(referring to the copy required by the 15th fe^lionj^) 
otherwife fuch bill of falc fhall hji void, and an entry 
thereof fhall be indorfed, and a memorandum made in 
manner before mentioned. Now the claufc directing a 
copy of the bill of fale to be delivered, neither mentions 
the time when, nor annexes any avoidance to the oniif- 
fion, but looks only to tlic time of the Ihip’s return, and 
makes t!ie avoidance depend on fomething which can 
only bo dune in cafe the fliip returns, namely, the maf- 
tcr’s bringing home the certificate, on which the owner 
may make the indorfement, and deliver a copy of it j 
from which the indorfement may be made pn the affida¬ 
vit, and thp other requifites may be complied with ; aqd 
tills was fo ftrongly felt, that at firft it was argued by the 
Defendant in error that the fliip muft necofTarily return 
to her former port. What would a lliip-owner fay who 
fells his fliip at fea, and who was told it was necefl'ary to 
comply vnth the regulations of this fixteenth fe£lion ? 
He would anfwcr, what avails it to fend a copy of the 
bill of fale ? I muft alfo, if I am within this feftion, 
comply with all its requifuions, not with one only. I 
muft make an indorfement on the certificate, and fend a 
ropy o the indorfement within 10 days after my fhip’s 
return to Ne%vcnJ!L'» But it wilj not return thither; 
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will it fatisfy the if I do it within JO days after its 
return to Falmouth^ ? The aSt has not faid fo. 
Then this fe<[!lion cannot be complied witli but upon 
condition that the ihip fhall return to her original port 
of regiftryi and it may be impolFible for her ever {o 
to do^ In fending the bill of fale^ when it will never 
be followed up by the other requifltes, I •do a 
nugatory thing. I mud therefore look cllewherc in die 
aft for my cafe. The direction of the delivery of tlic 
bill of fale, is counted with the indorfement to be 
made on the certificate) and die delivery of a copy of 
that indorfement to the proper oiliccr. It is vain to do 
the fird only or If you condruc the aft to meaiii that 
if he docs not do all which his Htuation will admit of, 
his fale {hall be null, you do not conllrue the words; 
that is rather to introduce a new propofition. Suppofes 
thcii) the purchafer had delivered a copy of the bill of 
falC) yet as he made no indorfement on the ccrtiiicatc, 
nor delivered a copy of It, his contraft was void. No 
conftruftioii can fave him from the words of the aft. 
But, it is faid) the objeft of the aft was, to have the 
earlied notice of the transfer. It may be fo j but the 
legiflature has in this claiife neit*ier fixed a time for 
doing It, nor faid what (hall be the confcqucnce of not 
doing it; the aft looks only tO'thc thip’s return to port, 
and has elfetibhere provided for its fpeedy return. The 
17th feftion proceeds to the cafe where the owner rcfules 
at a Britijb faftory abroad, and provides for it impciv 
fcftly enough* Seftlon 20. recites that, “ it is expedient 
that the olficers appointed to make regiltry, in cafe 
any fliip is required to be regiftered ie vovoy fliould 
** be authorized to require the produftion of'the bill of 
« fale,” and enafts, that w'hen the property in a fliip 
fliall be transferred in the whole or in part, and fucli 
Blip fhall be required to be rcglllered tk novoy it diall 
lawful for the rcgifterlng olficers to require the bill 
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of fale. Provided alwaysi that all other regulations ton- 
cernlng the regiftry dc novo be complied 'with. Sec¬ 
tion 22. provides for the regiftry At novo by reference to 
the 26 G. 3. 4*. <Jo. Whereas Britijh ftiips, transferred 
to perfons not fubje^lsof his majeftyi are not entitled to 
the privilege of Britijh (hips; and to prevent frauds* 
they ire now by law required** in certain* cafes* to be 
regiftered de mvo, for Y^hich purpofe it is enafted that 
fuch fliip ftiould proceed with due diligence to the port 
to which (he belongs, or to any <!lther port in which (he 
may be legally regiftered by virtue of the aft 26 G. 3. 
in order to be regiftered de novu^ it is hereby enafted, 
that as often as any fuch transfer of property in any (hip 
(hall be made while fuch flnp is upon the fea on a voy¬ 
age to a foreign port, in cafe the mafter is privy to fuch 
transfer* or if not* as foon as he Is* fuch (hip (hall pro¬ 
ceed direftly to its deftined port* and (hall fail from 
tlience to the port of his majefty’s dominions to which 
(he belongs* or to any other fuch port in which (he may 
be lawfully regiftered by virtue of the faid aft : then it 
provides for the cafe of a transfer^ while the fliip is in a 
foreign port, or on a fifliing voyage; concluding, « and 
every fuch (hip or reflel as aforefaid (hall be regiftered 
as foon as (he returns to her port, or to any other port 
in which (he may be legally regiftered by virtue of the 
faid aft.” But it is faid, that the 26G/3., to which 
this feftion refers, makes no provifion for a regiftry de 
novof and that this aft therefore, only recognizing the 
legality of fuch a regiflration de novo zsh direfted by 
that aft, does nothing. The %6 G. 3. r. 60. /. 3. takes 
up the purview of the 7 & 8 JF'. 3. purporting to alter 
and amend it, and extend it to other (hips than thof6 
therein deferibed* and enafts jthat all and every (hip or 
veflel of 15 tons or upwards* belonging to any of his 
majefty’s fubjefts* (hall* from times referable to their 
different fituations^ be regiftered* and obtain certificates 
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in this form : ** In purfuance of an a£t paiTed in 26 6.3., 
** intituladi &c. having taken and fubfcribed the oath 
« required by this and that the faid. {hip was^ at fqch 
a time and place, built,” &c. It is true that this aft 
does not direft a regiftration de novo in the prefent cafe: 
but that is becaufe it has made no new provifion at al^ 
for the cafe of a foip fold not in the fame por¥: the 
26th feftion fpeaks only of alteration of property in the 
fame port. But the mif-recical, if it be fuch, is a mere 
inaccuracy in the penning of this feftion. The flat. 
26 G, 3. provides for the original rcgillry, and gives the 
form, and fubftitutes a new oath for that preferibed by 
7 & 8 3, and direfts the bond not to fell or difpofe of 

the cenificate. Therefore in giving this form, the aft 
in truth does diretl the form of regiftration de novo: and 
the recital means only that the regillry de novo {hall be 
in the form, and attended with the requifitcs preferibed 
by the aft. The former part of the preamble of the 
22d feftion more correftly fays, that fhips are by Aiw re¬ 
quired, in certain cafes, to be regifteretl de novo; and in 
faft it is provided for by feftion 21. of the 7 & 8 W. 3. 
r. 22*, which enafts, that no flop's nameregiftered, fhall 
be afterwards changed without peglftering fucJi fliip de 
novoy which is thereby required to be done upoft any 
transfer of property to another port, and delivering up 
licr former certificate to be cancelled, under the penalties 
and in the like method as is thereinbefore direfted. The 
fame feftion {hews that the hiftory of the fhip may be 
fuiliciently traced in the cafe of a regiftration de novo\ 
it enafts that, << in cafe there be any alteration of pro« 
perty in the fame port, by the fale of one or more lhare 
or ihares in any fhip after the regiltering thereof, fuch 
fale fhall be acknowledged by indorfement on the cer* 
tificate if therefore the former certificate be delivered 
up and cancelled, that certificate does as clearly fhew 
from what port the fbip comes, as the other documents 
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could do. The produ£^ion therefore of the bill of fale 
and delivery of certificate to be cancelledi fuiliciently 

Chambre J. was prevented by indifpofition from 
attending, but Mansjitld C. J. dated, that he was autho- 
riaed to fay for him, that he concurred with the majority 
of the judges in reverfing the judgment. 

Lawrence J. having fat In the court below when judg¬ 
ment was given there, delivered no opinion upon the pre- 
fent occafion. 

i 

Thomsons, was of opinion that the judgment ought 
to be affirniedi. 

Heath J. The qucftlon in this caufe is, whether 
the fliip in queftion having changed her port on her fale* 
flic was properly regiftcred dc novsy purfuant to the fta- 
tute of 7 & 8 3. r. 22., or whether the provifions of 

the i6th feflion of the 34 G. 3. ought to have been com¬ 
plied with. On behalf of the Plaintiffs in error it has 
been contended, that the i6th feflion of the 34 G. 3. 
is to be redrained in the condrudion to the fhares of 
fhips only, and is not to be extended to the transfer of 
the entire property of a fhip. It was fo argued in tlie 
Court below, and the attention of the Court of King's 
Vouch was drawn to that quedion only. If this caufe 
were to be decided on that point, I fliould be for affinn- 
ing the judgment. But on the mod mature coiifidera* 
tion which I can give the fubjc<^l, I am of opinion, that 
the t6th feftion Is not a fubftantive independent claufc, 
but is merely a qualification of the anteccdentclaufe, and 
is to be redrained to the iafp when the {hip is at fea 
when die is fold, and does not change her port. It will 
be neceffary for me to take a (liort review of the three 
feveui dictates relatlYe to this fubjcfl. The dat, of 
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8 & 9 yF*. 3. requires a reglfterlng ie novo on a change 
of port only: the queftion is, whether that (latutc be in 
this rcfpcdl repealed by the provifions of any fubfeqllc^t 
ftatute. The flat, of 26 G. 3. / 16. makes no alteration 
in that refpeft ; but the ftatute of 34 G. 3. adds new 
provifions for the better cffcftuating the purpofes of 
that aft, among which one is, to direft a book of readers 
to be kept in each port, and notice to be given of every 
new rcgiilration to the commiflioners of the cuftoms, 
which is extremely important in the light wherein I 
view the fubjeft. Now I come to the 34 G. 3, c.68. 
fs. 15,16., which direfts what is to be clone, according to 
the preamble, on any alteration of property of any fliip 
in the fame port. Two cafes are put; the 15th feftion 
regards the cafe where the fliip is in her port at the time 
of the falc; the i6th feftion, when flie is at fca. The 
i6th feftion, though in form it is merely a qualification 
of the 15th feftion, iuafmuch as it refers to it, and is by 
way of provifo, yet it is contended that it muft: likewife 
be confidered as a fubitantive independent claufc, and 
as repealing the flat, of 8 & 9 which direfts that, 

on a change of port, there lh,ill be a regiftration de novo. 
It has been afierted *by Mr. Varh at the re-hearing, and 
ill my judgment gvafuitouily aflbrted, tliat if the con- 
ftruftion for which they contend be not adopted, thefe 
afts will be totally defeated, and foreigners will be 
enabled to become owners and part-owners in our (hips 
wuthout fear of deteftion, and that it wif* be impoflibTe 
to trace a ihip from her built, if the port fliallbe changed 
and a regiftration dc mvo fliall become necefliiry. In an^ 
fwer to this aflertion I fliall obferve, that it is not ftated 
in any part of this ftatute, that the regiftcring de iwo on 
the transfer of a fliip hasbeen attended with any incon* 
vcnicncc, or that the purpofes of the ftatute in queftion 
would be better anfwercd by fubllitiiting another provl- 
fion I nor is it cxprcilcd in terms that the provifions of 
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the fe£lion in queftion are fubftituted ht the phee cf a 
regiftry de awo* It will be found in perufing the 
ftrent part& of tins that when it is intended to ino«« 
dify or repeal the prorliions of any former ftatute» it is 
fb exprefsiy mentioned. The i6ch fe^ion is likewife by 
way of provifo,. and every rule of grammar and logic 
k csr^ only be confidered as a claufe dependent on z, 
former claufe^ nnlefs tb^ manlfeft intention of the le*< 
giflature required a dilTerent conftrudion. In conftruing 
doubtful claufcs it is very ufeful to trace the method 
which the drawer of the aft h^s ohftnfed in the diftrU 
bution and arrangement of his fubfeft. In this aft the 
dra^ver has arranged his fubjeft undei' different and dif- 
tinft heads, and to each head has prefixed an appropriate 
preamble. Now the preamble of the 15th and 16th 
feftions ftates them to relate to the alteration of pro¬ 
perty in any (hip or veflcl in the fame port. If the le- 
gillaturc had intended that the i6th {eftion ihould extend 
to all cafes of transfer, it would have ufed clear and ex¬ 
plicit terms. Though this ftatute be remedial, yet it is 
very penal if all its requifitions be not complied with. 
For it annuls the contraft, and leaves the purchafer to 
feck relief from, perchance, a fraudulent or infolvent 
vendor. In caicof bankruptcy or iniblvency it occalions 
a certain lofs. Thefe flatutcs are made for the advance^ 
meat of trade and commerce, and to regulate the conduft 
of merchants. If laws of this fort be not perfeftly clear 
and intelligible to perfons of their defeription, the legifla- 
ture,.by the ufe of fuch ambiguous claufcs, would lay a 
fnare for the fubjeft: a conflruftion v/hich conveys 
fuch an imputation ought never to be adopted. I think 
that the fame rule ought to obtain here, as in the con- 
ftruftion of claufes inflifting pains and penalties in the 
revenue laws, if they be ambiguoufly and -obfeurely 
worded, the interpretation is ever in favor of the fubjeft ; 
for this plain reafon, that the legiflature is ever at hand 

to 
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to explain its own meanin|;« and to expreTs more clearly 
what has been obfcurely exprefled ; and therefore if the 
fuppofed coi^equence were to follow, which I by no 
means allow, 1 lliould lean againft the forfeiture, and 
leave it to the legiflature to correct the evil, if there be 
any. I cannot perfuade myfclf in the prefent inilanpe, 
that any merchant of plain fenfe and underftanding 
could ever entertain tlie moll remote fufpicion of* the 
16th claufe extending to all cafc*s of transfer. If any 
thing can warrant fuch a conftTu£tioii, it mufl be the 
general utility, which I am at a lofs to difeover. If any 
fufpicion Ifaould arife whether a fliip in part or in the 
whole belongs to a foreigner, it would be cither in the 
port to which Ihe belongs, or where flie happens to 
have been built, but moil generally in the port to which 
Ihe belongs. In the firll cafe the regifter will give the 
hiftory of the fliip, when and where fhewas built. If 
Ihe has belonged to feveral perfons at different times, 
and confequently has been often regiftered, fuch regifters 
are depofited with the commiflioners of cuftoms, pur- 
fuant to the flat. 34 G, 3,, by means of wdiich the (hip 
may be traced from the port where flie was firft regif¬ 
tered. By fuch means it may always be difeovered whe¬ 
ther a fliip be Britljb owned, and is Britijh built, the two 
principal obje£l$ of the legiflature. If the conftru€lion 
contended for by the Defendants in error be adopted, it 
will aflbrd a very eafy evaflon of the flatute. For if a 
foreigner fliould be minded to have a property in BrttiJ^ 
(hipping, he needs only to make his purchafe in a port 
different from that to which flie belongs, and then 
change her port; and he will neither make oath nor 
give fecurity. Thefe are the pledges on which the le¬ 
giflature principally relies for the efBcacy of the ad. 
Thus he may evade it and elude difeovery ; add to this, 
that according to the conftrudion contended for by the 
Defendant in error, if the flzip be fold whea abfent from 
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her port at the moil diftant quarter of the world, (he 
xnuft return to her port before the fale can be complete ; 
a monftrous grievance, moft unnecelFarily inflided. A 
ftrong argument may be drawn from the aoth fedion of 
the 34 Geo. 3. at tlie end, namely, “Provided always that 
all the other regulations required by the laws in force 
“ epneeming the regiftering de mvo of fliips and veflcls 
hi complied with ” This provifion recognizes and 
enforces the two former ftatutes of 7 & 8 3. and 

a6 Geo, 3. feSl. 21. My conclufion therefore Is, that the 
flat, of 7 & 8 JV, 3. in this refpod is not repealed, but is 
(till in force, and tlierefore the rcgillration de novo is right 
and proper. For tliefc reafons, as 1 am of opinion that 
without this forced conflrudion of the x6th fedion of 
34 Geo. 3. it may be difeoveredby the fcveral provilions 
of thefe three ftatutes, whether a flilp be Britijh owned 
and liritijh built, the two great objeds of the legiflature, 
and as a diiFcrent conftrudioii would tend to defeat the 
purpofes of thefe ftatutes, the judgment of the Court of 
King’s Bench ought to be reverfed* 


Macdonald C. B. A transfer may be made, either 
to a perfon of the fame port, or of a difterent port, of 
the fliip being at home, or at fca. The ftat, 7 & 8 3* 

Is the foundation of all. Tills requires a regiftration. 
And the 21ft fedion requires a new regiftration on a 
change of port, and in that cafe requires the old certifi¬ 
cate to be delivered up. It requires tliat when the pro¬ 
perty is to be changed in the fame port, then the change 
(hall be indorfeJ on the regiftry. Thisdiftindionis not 
repealed by the fubfequent ad, but Improved. Nothing 
about this is found in tlie 26 C- 3. The fubjed is taken 
up in 34 G, 3. Cm 15, 16 & 17., all tbefe I conllrue 
together. The 16th fedion is a reftridion on the 15 th. 
The 15th applies only to transfers of fliips in the fame 
port, and tli? i(Sth fedion applying to the fam^ fubjed, 

but 
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but contemplating a temporary abfencc of the ftiip, fo 
that the certificate could not be had, fubftitutes the 
next belt thing. The penner of this ad expeded the 
Ihip to return to the fame port. I think the fcdion only 
applies to fhips ftill belonging to that port 5 but if not, 
I think that the annulling claufe at the foot of fedion i( 5 . 
applies only to the ncglcd to endorfc the transfer upon 
the certificate of regillry within^ten days after the Ihip^s 
return, otherwife it muft include the negleds in the mid¬ 
dle of the fedion, viz. by the officers. The 17th fedion, 
as well as the i6th, is a qualification of the 15 th fedion; 
the idtli when the fhip is abfent, and the 17th when 
the owners or either of them are abfent. On wliat then 
does the regiftration de jrovo depend ? On 7 & 8 W* 3- 
y! 21, which is bare of regulations, but has the impor¬ 
tant one of delivering up the old certificate. This fub- 
jed 13 taken up by the aad fedion of 34 C. 3. which 
hurries flilps home when fold at fea, under circun; fiances 
which requires rcglftration dc fwvo at another port. 
No link in the hiftory of the fliip is wanting; a perfoii 
enquiring at Newajlk would be referred to London. I 
think the delivery of the copy of the bill of falc of no 
ufc. The caufes of rcgxftration </*? mvoy are, i ft, Where the 
(hip is fold to another port, by the flat. 3. adly, When 
the certificate is loft. 3dly, Where the fliip’s name 
altered. 4thly, Where the certificate is wTongfully 
withheld from the owner. 5thly, Where a part-owner 
requires it. I think the FiJfjburn did what was right. If 
(lie had done otherwife (he would not have done enough. 
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Mansfield C. J. I doubt, but think the judgment 
ought to be affirmed. The ground on which I think 
fo, is, that no copy of Uxe bill of fale was font: no 
queftion of reafonable time for the fending it, arifes in 
this cafe, bccaufe none was fent at all. If the 16th fec- 
tion hail (lopt in the middle, it would have been clear, 
uod the confufion arifes from the latter part, which ap« 
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plies to a new fubje£l» viz. the return of the fhip to her 
own port. What is the obje£l of requiring a copy of 
the bill of falc to be fent ? To give immediate notoriety 
to the fale^ and,prevent foreigners from trading with 
Britijh (hips ? It was intended for this purpofe that the 
delivery of the copy ftjould be made immediately. The 
i^tli/c£tion receives confiderable explanation from the 
17th.* The 16th applies only to the fale of a fbip being 
at fea. The 17th contemplates the cafe of a fale when 
the owners are abroad. In that cafe it allows 6 months 
for the delivery of the bill of fale» and 10 days for the 
iiidorfement after the fliip returns to any port in this king¬ 
dom, It has been fuppofed in argument, that if a Ihip 
be fold at fca, the purchafer has a right to change her 
port; and that if he does change her port, a regiftration 
de mvo is fiifficient, and it is unneceflary to obferve the 
requifitlons of the i6th fe£tion. But how is it to .be 
known whether the purchafer will change her port ? It 
is, at the time of the file, a profound fecret. My bro¬ 
thers feem to think that the purchafer’s refidence in 
another port is fufllcicnt. I think not. If indeed he 
takes her to that port, and begins to trade to and from 
thence, then that begins to be her port, and he is com¬ 
pellable to regifter her there, under 7 & 8 3* / 21. 

which in that refpe£l I think is in force. The unfa¬ 
thomable intention of the purcliafer to transfer her to 
another port cannot, I think, be material. I think the 
purchafer of a fltip may carry her to another port and 
regifter her ther**, but then he muft firft deliver a copy 
of the bill of ftle. The 2ift feeftion refers to regiftra- 
tions de mvo by virtue of the 26 (Jco» 3., whereas that aft 
authorizes no regiftration de novo. It is faid the hiftory 
of the fhip may be traced without a copy of the bill of 
fale being fent: ^ome of its hiltory may be traced^ but a 
fale may be fupprelTed. 

Judgment reverfed- 
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Ahitbol V, Benedetto. 


Julj %6m 


A t the fittings at Guildhall^ after Trinity term, before A retainer In a. 

- T t • r 11 1 t caufc, without a 

Lawrence J., this cauie was called on, when no 

attorney appearing for the Plaintill', Shepherd and Rj/? authorize counfel 

Serjts. propofed to withdraw the record, which, as they ^ord atli^^riwr 
had retainers in the caufe, they conceived they were, on 
tliat account, authorized to do. 


Lens Serjt., who appeared for the Defendant, con¬ 
tended that a retainer did not authorize counfel thus to 
take charge of the interefts of the caufe, and that fuch a 
thing had never been done in jyiy cafe where oppofition 
was made to it on the part of die Defendant- 


Lawrence J. could not conceive that a mere retainer 
authorized a gentleman at the bar to interfere fo far in 
VoL. HI. Q a caufe 
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a caufe as to withdraw the record; and by his direftlorf 
the caufe was called on, a jury were fworni and the 
PlaintifF was nonfuited^ with liberty to move to fet afide 
the nonfuiti Either in cafe his coitnfel fhould find that 
they had had briefs delivered to them, which they had 
left at home through negligence or miftake, (fdr which 
th^client ought not to fuffer;) or in cafe the Court 
(hOhld be of opinion, that a mere retainer, without a 
brief, authorized cotihfel to order a record to be with¬ 
drawn. 


The Plaintiff did not venture to more this cafe in the 
enfuing term. 


A 
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Scott v. Gillmore. 


A bill of ex¬ 
change, part of 
the confideration 
for which is fpi- 
rituous liquor fold 
in Icfa quantities 
than of 30J. value, 
h totally void, 
though part of the 
confidcratidn was 
money lent. 

The ftatute 

making Illegal the 
fkle of fpirits in lefs 
quantities than to 
aoj. value, unlefs 
paid for, extends 
to fpirits mixed 
with water. 


^HIS was an a£lion brought upon a bill of exchange 
for 10/- I or. 10//., againft the acceptor. Upon the 
trial of this caufe, at the Middlefex fittings after la(l Tri~ 
fiiiy term, before Mansfield C- J., it appeared that the 
drawer gave this bill to the keeper of a coffee-houfe in 
payment for the balance of a debt, part of which was 
contraAed by the loan of finall fums of money, and part 
was for fpirits, and fpirits mixed with water, furniflie^ 
by the payee in fmall quantities, not amounting to 20/. 
at one time. It was urged for the Defendant that by 
the ftat. 24 G. 2. c. 40. 12. the Plaintiff could not re¬ 

cover in this adtion, and Mansfield C. J. being of that 
opinion, nonfuited the Plaintiff. 

Shepherd Serjt. now moved to fet afide the nonfuit ind 
have a new trial: he urged that the ftatute does not, ift 
terms, avoid a fecurity given for the price of fpirits fold* 
in fmall quantities j it only fays that no one Oiall main¬ 
tain 
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tain an aftion for the price; and at all events part of i8to« 

the confideration for the billi the money lent, is a good "soItx" 

cohfidergtion ; and where a fecurity is given for a good v. 


confideration and a void confideration together, the latter CiLtHORIi 
will not avoid the fecurity in toto» 

Mansfield C. J. The ftatute does hot, in terms, in¬ 
deed avoid the fecurity, but it ftiakes the confideration 
illegal, not merely void y and the fecurity is entire, and 
cannot be apportioned ; and fince it is partly given for 
an illegal confideration, the whole bill is void. 

Heath J. Perhaps it might be dilFerent, if for 
part of the amount of the bill there were no confi- 
fletatlon. 

Rule refufed. 



Thompson v. Wthtmore. 7* 

was an aftion upon a policy of aflurance effefted If a ihip Iwra 
upon rhe P.iipCoIlingwoody loll or not loft, at, and from, 
and to all ports and places whatfoever and wherefoever, to repair, be 
at fea and in port, and in all and every fervice the Ihip thereby bilged and 

might be ordered, for fix calendar months, from the 8th 

of February \ 809 to the 7th day of Augujb i8io,^to re- by the perili of 

turn 20/. per month for every uncommenced month, on 

being difeharged government fcrvice. The PlaintiiF 

averred that the flap, by the waves, winds, and perils of 

the fea, was bilged, drained, broken, and deftroyed. 

Upon the trial of this caufe, at the fittings at Guildhall^ 
after Zn///ry term 1810, before Mansfield C.ht it was 
proved, that the veflel, which was in the employ of 
government as a tranfport, and was a narrow-floored 
vcflbl of 2 14 tons burthen, had, tinder the direflion of 

Q a the 
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the oflScers of the tranfport board, been carefully hut 
down on Gofport Beach to be cleaned and caulked, in a 
fituation where vcflels equally narrow-floored, and alfo 
veiTels of a much greater bulk, therefore much more 
liable to injury, even of the burtlien ot 800 tons, had 
ufuall^ been hid derwn with fafety for the fame pur- 
pofe. ©The (hip lay there eafy on the firft day, when 
the tide left her; but flu^was found on the following 
day full of water, which rofc In her with the rifing of 
the circumambient tide: and upon examination it ap¬ 
peared, that the planks of her fide on which flie lay, had 
given way, and that fomeofher foot-hock.': were broken. 
8 hcpherd^QxY- for the Defendant, objedled, that this was 
not a lofs occafloned by any perils of the fca, and cited 
a cafe of Roweroft Dunfmore^ B. R* tried in 1801, 
before Lord KenpnC.].^ in which Lord ILvJhine was 
of counfel for the plaintiff: the fliip was hove down, 
and while Leaving down, flie could not bear the flrain : 
flic w^as drawn on the land, where Ihe bilged j and the 
queftion was made, whether, it being neceffary to per¬ 
form tins operation on her, this damage was occafioncd 
by .a peril of the fca. Lord Kmpn thought it was not a 
lofs by a peril of the fea, but an accident that hap¬ 
pened : fo in the prefent cafe, whctlicr the flilp were 
laid down negligently or not, flic bilged: if the blocks 
that fupported her had fallen down, tliat alfo wouhl have 
been ail' accident, but certainly would not have been a 
lofs by perils of the fea. Mnnsjield C. J. thought, that 
although the tides knocked away the Ihpars which fup. 
ported the Colling^vood^ and ihereby occafioned tlie mif- 
chief, and although the fhip w'as in the fcrvice of 
government at the time, and not under the control of 
the Plaintiff, yet as the damage* happened upon the land, 

it could not be confidered as a lots fuflained by the perils 
of the fea, and nonfuited the Plaintiff, with liberty to 

move 
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move to enter a verdift with 8i/. 4/. damages, if the 
Court {hould be of opinion that the Plaintiff was, under 
the circumftances, entitled to recover. , 

Lens Serjt. on this day moved to fet afide the nonfuit, 
and enter a verdidl for the plaintiff; but 
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Whitmore. 


The Court were unanimous that the diredion t>f the 
Chief Jufticc was right. * 


Rule refufed. 


Butler v. Dorant, 


iVbi/. s* 


yiJIS was an acllon of afNfnpfity on a fpecial agree¬ 
ment, made on the Tdo of a flinre in the feevet of 
making Bardnys antihiHour whereon the Defendant 
agreed annually to expend looo/, in advertifements ; and 
the breach affijrned was, the not having expended that 
fum. Upon the tri.il of this caufe, at the fittings after 
Trinity term iSio, before Mamfirld C. J. and a fpecial 
jury at Gniltlhnllj after the parties had clofcd their rc- 
fpc£live cafe*;, the Judge was proceeding, in his fum- 
ming up, to dire£l the jury that the Plaintiff, not having 
diftinclly proved any fpecial damage arifing from the 
bi* each, was entitled tn nominal damages only } where¬ 
upon Beji Serjt., for the Plaintiff, clc£led to be non- 
fuited. 


If, upon the 
judge diretSling 
thejur)’^ to give 
nominal daiiia^;e(» 
the Plaintiff ele£t« 
to be nonfiiited, 
he will not be per¬ 
mitted to have a 
new trial upon tht 
ground of a mif- 
dirf<ftion of i1m 
judge in that 
point. 


He now moved for a rule tii/t to fet afide the non- 
fuit and have a new trial, for a mif-dire£lion of tlie 
Judge. 

Lawkencf J. Ilis Lordfliip did not fay you lliould 
be nunfuited, he diredfed the jury that you fliould have 

O Q nominal 
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nominal damages only; but you did not choofe to trufl 
your cafe with the jury. If there were a mif-dlrrftion, 
you lliould have abided the verdift, and have referved 
the objedion for a motion for a new trial. I believe 
this has never been done, that a counfcl fliall lie by, 
until he hears the opinion of the Judge at ntfi prhiSy ami 
that jf he thereupon choofes to be nonfuited, he fliall 
com^to the court to fet afide his own aft. 

Rule refufed. 




Crompton v. Hutton- 


If two oppoiite 
parties require a 
witnefi to atten I, 
and he rectives 
payment from 
Doth of them, 
although the pay¬ 
ment made by the 
fuccefsful party 
is aftei^vards re¬ 
paid him by the 
loTer, in the taxed 
coils, the loier 
cannot recover 
back the amount 
from the wiincfs 
in an a(^ion for 
money had and 
received. 


^HIS was an aftion for money had and received, and 
money paid. Upon the trial before Mansjield C. J. 
at the Wejlmtnjler fittings after rr////Vy term, the cafe was, 
that the plaintifF, having been an unfucccfbful candidate 
for a feat in parliament for N:Uhighaniy had petitioned 
the Iloufe of Commons, and had fumiriOiied the defend-, 
ant, who was the town ballitF, and a material witnefs, 
to attend and give evidence upon the hearing of that 
petition. The fitting members had alfo fummoned the 
fame witnefs. The plaiiuilf had, by his agents in town 
and country, paid the defendant fifteen guineas, and the 
defendant gave him a receipt, expiefiing it to be for his 
lofsof time, trouble, and expcnccs, in coming from Not* 
iwgham to London to attend as a witnefs on that petition, 
and in returning, eigh^ days. The plaintiff's petition 
having been voted to be frivolous and vexatious, he 
was fubjefled to the payment of the cofts of the fitting 
members, who had paid the Defendant, for his attemdi 
ance given at tluir inftancq, as witnefs on the fame 
occafion, 17/. oj. 9i/. which fum, amongit other items, 
W^is allowed by the officers of the Houfo of Commons in 
taking the cofts, and was therefore paid to the fitting 

6 members 
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•nembers by the FlaintifF. The Flainti'fF conceiving that 
the Defendant, having altogether received from both 
parties payment after the rate of 3/. 7/. 6 d>per day, over 
and above the expence of carriages, had I’cceived more 
than any witnefs was entitled to claim ^ and contending 
that the receipt exprefled the fiftcei^guineas to be a full 
remuneration for all the feryices which the Defendant 
had performed for cither party in the matter of the 
petition, he brought this adlon to recover back the 
17/. or. 9</., which was la(t paid to the Defendant. 
Mansfield C. J. thought the Plaintiff was not entitled to 
recover, and nonfuited him, but with liberty to move for 
a new trial. 


x8io. 



CnOMPTOH 


V. 

Hctton. 


Runmngion Serjt. now made the application. If the 
Plaintiff's agents had known tliat the Defendant had any 
claim upon the fitting members, they would never have 
paid him fo much as fifteen guineas. They would have 
paid him nothing, if they had fuppofed he was to receive 
17/. from the other fide. 

Mansfield C. J. It is a very common cafe that a 
witnefs is fubpeenaed on both lulcs, and that each party 
pays him ; and if he receives fomething from the one 
fide, I fuppofe he charges lefs on the other. 

Heath J. You have given no evidence what was the 
due reward of his ferviccs, or that he has charged too 
much altogether. 

CuAMBRE J. The Plaintiff refls merely on the lan« 
guage of the reedpt, but is it not explained i The receipt 
is not inconfiflent with the Defendant’s having a demand 
ifn the other party. 



Rule refufed^ 
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CASES IN MICHAELMAS TERM 


Nov> 9« 

Wlierc the cir- 
cmnflances of a 
cafe had hecn fully 
put into tiie pol- 
feflion of a jury? 
v.’ho had twice 
found a vcrdi<ft 
the fame way, 
ahliough there 
was coiiili^fling 
evidence, and al¬ 
though the judge 
who lall tried the 
caufe, thought the 
evidence againft 
the verdicl pre- 
pomleiated, the 
Court refufed to 
grant a lecond 
new ti'ial. 


Swinn£RTon V. Marquis of Stafford. 

F this cafe (a), upon the fecond trial before Law~ 
rence J. at the Stafford {\xmmcx affizes j8io, a verdidt 
was^again found for the Defendant. Serjt. now 

mov*?d for a third trial, upon the ground that the verdi* 3 : 
was againlt the weight of evidence, not only all the for¬ 
mer evidence having been confirmed, but an additional 
fatl having been difclofed on the laft trial, which was 
highly favorable to the PlaintiiF's claim : viz- that in 
1791, notice had been given by a public pnnted hand¬ 
bill, that on a certain day Moxherjall common would be 
driven, and that the freeholders would impound the 
cattle of all perfons not entitled; but that notwithftand- 
ing that notice, w'hich was calculated to cliallenge an 
affertion of right by all porfiiUS who thought themlelves 
entitled, no flock of Knight^ the tlicn occupier of Nenv~ 
houfe farm, the Defendant's cilate, was found on the 
common. He allb ftrongly infilled on the eflefl of 
Kfiighf^ declaration, w'ho, when NormacoU common 
was firfl inclofed in fuch a manner as to prevent Knight 
from turning hisfliccp from tliis tenement into Mother- 
fall common through Normacott common, as he had beep 
ufed to do, remarked that he could now get on neither 
common; in anfwer to which, his fervant advifed him 
to cut an opening through the corner of the fence of 
hifi own farm, abutting on Motherfall common, which 
he accordingly did, and creded a wicket there. ^Lanv- 
rrnee]. You thought that a cunning trick ; I think it an 
affertion of right; for Lord Stafford's tenants had then 
long given up all right of .common upon Normacott 
common: therefore it was no longer commonable, and 
the fliecp being there mufl: confequently attrad atten- 


tion.3 


(rt) See aniff p« 91* 
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tion.] The whole balance of evidence is fo confider- 
ably ill favor of the Plaintiff, that there ought to be a 
new trial. 

Mansfield C. J. I think it isimpofTible in this cafe 
to grant you a rule. Upon the laft occafion we went 
as far as we could go, bccaufc it was an importanfccafe^ 
and decided the right to the inheritance of this* land, 
which was to be alligned in lic-u of common. On the 
former trial, Williams Serjt. ftrongly infifted to the jury 
on the grant of common to the priory of Ztone^ whofe 
property afterwards came to Lord Stafford^ and vro 
thought it might have prejadteed the mind of the jury, 
though It was rejected 5 if it had been evidence, it 
would have been decifive of the matter; but we thought 
the caufe not fufllclcntly underftood, and fent it to a 
new trial. The jury, who are the competent judges, 
have again Iiad tlie cafe before them, and have decided 
it. Even if, on nicely fevutinizing all the evidence, vi'e 
had a doubt whether the verdict was right, it could be 
never right for us to make no weight of two verdidls of 
a jury, in order to take the chance of a third. 


18 to. 


SWINXERTOK 

V. 

Marquis of 
Stafford. 


IIeatii J, I am of tlie fame opinion. We cannot 
grant a new trial without invading the province of the 
jury. As to the circunrifance fo much I'clied on, it 
might liave happened that, at the time of driving the com¬ 
mon, the fliccp of Knight were employed in compeflcr- 

ing the fallows. The pindcr of Mo^herfall^ whofe bufl- 
nefs it is to know every man’s cattle, is inftrufted to 
impound Knight*^ cattle, and he never does, which is an 
argument they had no right to impound. 


Lawrence J. I cannot fay that I fliould not have 
been as well pleafed if the verdift had been the other 
way: but the PlaintllF’s counfcl very forcibly put to the 

jury 



434 


CASES IN MICHAELMAS TERM 


1810. 


SWINNERTOM 


V* 

Marquie of 
Staf^'ORD* 


jury all the arguments which have been this day Infifted 
on: in particular, he obferved, that one inftancc of in^ 
terruption was much ftrongcr than much uninterrupted 
exercife of the right, and he dwelt on the inftances of 
interruption \ and in fumming up the evidence, I ob- 
lerved, that the remarks of the Plaintiff's counfel were 
very and weighty, I confefs I (hould have been as 
well pleafed if the verdift had been the other way ; bpt 
Rnce the verdict is fo, and fince my Lord Chief Juftice 
and my Brother Heath are of opinion that there ought 
to be a new trial, I may remark, that although the agree-^ 
ment of the prior of Storte was reje£led as evidence, yet, 
unlefs it is imputed that this was a fabricated inftrument, 
it was as near being evideiKe as could be; and if it had 
been evidence, it would have bound the rights of the 
parties, for a perfon who was then owner of H^ivhoufe 
farm, was a party to that agreement, fo that no injuftice 
has been done. 


Chamdre J. I am of the fame opinion. I think 
there is nothing like fufficient ground for the Court to 
interfere to fet afide this verdift. The circumftances have 
already been fufhcicntly commented on, and therefore I 
need add nothing. 

Rule refufed- 


KoVm 12 . 


Arrowsmith V. Ingle, 


Delivery of pro- 
cefs, fealed up in a 
letter, in the ab- 
fence of the per- 
ibn to whom it is 
addreiTcd, is no 
iervice but from 
the time when the 
letter is opened. 


^LATTON^ Serjt. had obtained a rule nifi to fet afide 
the proceedings in this cafe, for irregularity: the 
was, that the procefs was dent to the houfe of the 
attorney for the Defendant, fealed up in a letter, which 
was addreifed to the attorney, and was delivered there 
before pine o’clock at night; but as the attorney was then 

abfent 
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akient from home, and continued abfcnt until after nine 
a’cJock at night, this was not a fervice before nine o^clock, 
and was therefore equivalent to no fervice for that nigljt. 

Vaughan Sdxlu endeavoured to fupport this as good 
fervice, but, 

• 

The Court held that this was no fervice: if tbj let¬ 
ter had been open, a clerk might fee what were the con¬ 
tents, and proceed in the caufe acaordlngly: but the 
letter being fealed up, he probably would not dare to 
open it, and therefore it gave no notice of the ai^ion. 

Rule abfolutc. 



Arrowsmith 


V. 

Inolb. 



Morull V. Dubost and Sonnerat. No-v, 

^HEPHERD Serjt- had on a former day moved ItJsnotfuffi- 

for a rule nift to fet afide the warrant of attorney *:*®*'^ de- 

‘ r J1-I fcazance of a war- 

whidi Iiad been given in this calc, and the judgment rant of attorney 

entered up, and execution iflued and executed thereon, fliews the amount 

upon the ground of non-compliance Muth the rule of fecured 

^ ° . by the judgment. 

Court, of Michaelmas^ 43 Gco^ 3., which requires, that it muft alfo notice 

upon preparing any warrrant of attorney, fubieft to a de- collateral fecu- 

r Ijr /Iiiu* 1-r rities by which it 

feasance, the defeazance liiall be written upon the hmie isibcured. 

paper or parchment upon which the warrant of attorney 
fliall be written, or that a memorandum in writing fliall 
be made on fuch warrant, containing the fubftance and 
eflFeft of fuch defeazance. In the prefent cafe the de¬ 
feazance purported to be merely for avoiding the judg¬ 
ment upon payment of 240/., wliercas the tranfic- 
tion, as it appearcil on the allidavits, was this ; The De¬ 
fendant DtwoJ}^ being indebted to the PlainrllT in 240/., 
a written agreement was entered into, that he, and the 
other Defendant, Ihould give their acceptances for 240/*, 
and Ihould alfo depofft in die riaintilF’s hands a valuable 

piilurc, 
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Morell 


V. 

DumxsT 
and Another. 


pi£ture, with power for the Defendant to fell it In cafe 
the acceptance ihould not be duly paid, and to retain 
t|ie proceeds in part payment of the debt \ but the de¬ 
feazance mentioned nothing of this latter fecurity. The 
pidlurc liad been fold for i6o guineas, and the Plaintiffs 
had moreover levied in execution 122/. lox. The Court 
graiV^d the rule nifty and engrafted on it the terms, that 

the Plaintiff fhould produce the agreement, which was 

€ 

in liis cuflody; that the Court might fee how far it cor- 
refponded with tlie defeazance. 


Brjt Serjt. now fliewed caufe ngainft t!ic rule. He 
fiid it was f'lflicieiit, if it appeared on tin, dt*feazancc, 
Zb here it did, what was tlie amount of the debt, and 
wh.it were the terms on which the Plaintiff was entitled 
to enter up judgmciU and fue out execution. 


Mansfield C.J. No doubt the defeazance ought 
alfo to have dated the other part of the agreement, that 
if the money was not paiil at tlie day ftipulated, the pic¬ 
ture fliould be fold, and the proceeds applied in part 
payment of the debt, and that the judgment fliould 
afterwards ftand in force for the refidue only. The 
meaning of the rule is the fame, as the intent of a part 
of the annuity aft, that it may appear upon what terms 
tlie judgment fli ill bo entered up and execution taken 
out: it is a clear and grofs irregularity. 

Rule abfolutc. 

* 

S/jep/jmly in fupport of the rule. 
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1810. 


WiNSTANDLEY V. EISAD. 


Notf * la. 


^JpHIS was an a£l!on of debt upon a fimple contraft. 

The Defendant pleaded firft, the general ifuc, 
fecondly, for a further plea in difeharge of the perfcni of 
the Defendant from any execution to be had againft his 
perfon in this action, he pleaded his difeharge out of 
the F/eei prifon, by virtue of the flat. 46 G. 3. c. 108., 
intituled an a£t for the relief of certain infolvent debtors, 
and that the caufes of this a£Iion had accrued before 
his difeharge. The Plaintiff replied, tliat the Defendant, 
in order to obtain his difeharge, in purfuance of the faid 
ftatute, did, on the occafion in the plea fpecified, fo- 
lemnly fwear that the fchcdulc then delivered by him, 
and fubferibed, (meaning the fchedule required by the 
faid aft to be by him in that behalf delivered,) did con¬ 
tain, to the bett of his knowledge, remembrance, and 
belief, a full, juft, true, and perfeft account and difeo- 
very of all the goods, effefts, and eftates, real and perfo- 
nal, in poffeffion, reverfion, remainder, or expeftancy, 
and of every other nature and kind whatfoever, which 
he, or any perfon in truft for him, or for his benefit or 
advantage, were feized, or poffeffed of, interefted in, or 
entitled to, or was, or were, in his poffcinon, cuftody, 
or power, or in the poffeflion, cuftody, or power of any 
fuch perfon as aforelaid, or which he, or fuch perfon 
had any power of difpofing of, or charging for his be¬ 
nefit or advantage at any time fince his commirment to 
prifon ; and of all debts to him owing, or to any perfon 
or perfons in truft for him, and of all tlie fccuritics and 
contrafts whereby any money then v/as, or Ihould or 
might thereafter become payable, or any benefit or ad¬ 
vantage, which might accrue to him, or to his ufe, or to 
any perfon or perfons in truft for him, and the name s 

and 


To a plea of 
difeharge under 
an infolvent 
debtor’s adl, the 
Plaintiff replied by 
denying the truth 
of all the fadls 
colleilivciy, which 
were fwom to by 
the Defendant in 
the oath which he 
took, as required 
by the ftatute, in 
order to obtain his 
difeharge, without 
(ingling out any in 
paiticular: held 
that although this 
mode of pleading 
might be bad on a 
fpcciat demurrer, 
it did not tender 
an immaterial 
iffue. 
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WlNSTANDtEY 


V. 

Head. 


4 


and places of abode of the feveral perfonsj from whoirt 
fuch debts were due and owing, and of the witneffes 
vd^o could prove fuch debts or contra£ls \ and that nei¬ 
ther he, nor any other perfon dr perfons in truft for him, 
or his ufe, had any lands, money, ftock, Or any cftate,' 
real or perfonal, in poflelFion, reverfion, remainder, or 
expectancy, or of any nature or kind foever, Or power 
of dlfpofing of, or charging, for his benefit or advantage, 
other than what were in the faid fchedule contained, 
except wearing apparel and bedding for hinifelf and fa¬ 
mily, working tools, and neccflliry implements for his 
occupation and calling, together with a fum of money 
not exceeding 5/., and tliefe in the whole not exceeding 
the value of 30/- And further, that the faid oath, as 
fworn and taken by the Defendant, was not true; but 
was falfe in this, 10 wit, that the faid fchedule fo fub- 
fcrlbed and delivered by the Defendant, did not contain 
to the beft of the Defendant's knowledge, remembrance, 
and belief, a full, juft, true, and perfeft account and 
difeovery, of all the goods, eftefls, and eftates, real and 
pevfonal, in pofTefiion, reverfion, remainder, or expec¬ 
tancy, and every other nature and kind vi’hatfoever, 
which he was polTefi’ed of, interefted in, and entitled to," 
and which were in his pofleflion, cuftody and power, 
and which he had power of difpofmg of, and charging 
for his benefit and advantage, at any time fince his 
commitment to prifon aforefaid ; and of all debts to him 
owitig, and to any perfon or perfous in truft for him, 
and of all the lecurities ami contra£l-s, vdicreby any 
money then wa3 and thercuft. r became payable, and every 
benefit and advantage which might accrue to him, and 
to his r'-*, and the names and places of abode of die 
feveral peri^ns from vdiom fuch debts were due and 
owing, and of the witnefios tliat could prove fuch debts 
and contrails; and that he then had money, ftock, and 
eftate perfonal, in pofleflion, and in expeilancy, other 
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than what are in the faid fchedule contained, and over 
and above wearing apparel, and bedding for hitnfelf and 
family, working tools, and necefTary implements ibr 
his occupation and calling, together with a fum of mo¬ 
ney not exceeding 5/., and thefe in the whole not ex¬ 
ceeding the value of 30/# The Defendant, protefting 
that the faid replication was wholly infufficient in law, 
and untrue in fa£t, rejoined, that he at the time of mak¬ 
ing and taking the faid oath, 01 his commitment to prifon, 
as in the faid replication mentioned, had not money, 
Aock, or eftate perfonal, in pofleffion, or expectancy, 
other than what were in the faid fchedule contained, and 
over and above wearing apparel and bedding for him- 
felf and family, working tools, and nccelTary imple¬ 
ments for Ids occupation and calling, together with 
a fum of money not exceeding 5/., and thofe in the 
whole not exceeding the value of 30/. in manner 
and form as tlie Plaintiif had in his replication al¬ 
leged. Upon this traverfc, iffue was tendered and 
joined. Upon the trial of this caufe at a fittings at 
mhtflery in Eajler term 1810, before Mansfield C.i.y it 
appeared that the Defendant was pofl’efled of a debt of 
3/. above the ;/. mentioned in this fchedule, and there¬ 
upon a vcrdi£l was found for the Plaintiff upon this 
iffue. 


i8xo# 


WlNSTAimisf 

HeAU 


Vaughan Serjt- on the following day, by pcrmlffion 
referved to him at the trial, moved for and obtained a 
rule ntfi for fetting it afide, and entering a verdidt in fa¬ 
vour of the Defendant upon the laft plea, notwithftand- 
ing the verdift, and notwirhrtanding any error that the 
plea might contain, upon the ground that the replication 
was bad. 

Frere Serjt., In this term, fticwed caufb. The repli¬ 
cation is correfily pleaded, inafmuch as it difjfBrms the 

truth 
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WlNSTANDLEy 


•V, 

Head. 


trutli of all the fevcral allegations of the oath, taken col- 
leftivcly, in the fame manner in which they are fworn, 
it moreover proceeds to particulariae property which 
the Defendant poifeiTcd, and wliich lie did not include 
in his fchedule; the Defendant by his rejoinder has de- . 
nied that he had any fuch property, and upon iflue joined 
hereon/ the jury have found that he had fuch property* 
a material faft therefore Ijas been put in iflue, which 
being found for the Plaintiff, is, according to the ftatutc, 
decifive againft the perfonal difeharge of the Defen¬ 
dant. There is no ground therefore for the prefeiit 
motion. 


Vaughan and Peclwell Serjts. in fupport of the rule. 
The replication is too loofe and general. If the Plaintiff 
meant to reply fpoclally, he ought to have pointed out 
by his replication the precife fafls on which he relied for 
difproving tlic plea. But the queffion does not arife 
here on a demurrer j the only point is, whether the iffue 
be material or immaterial. 


Mansfield C. J. If there are in the pleading the 
defe£ls of which you complain, you might have taken 
advantage of them by a fpecial demurrer. 

Lawrence J. The iflTue found by the jury is not an 
immaterial ifl"ue : the words of the replication are very 
general, that the oath was not true ; and perhaps if you 
had demurred fpecially, for uncertainty, you might have 
fucceeded, but you cannot fucceed on this rule. 

The reft of the Court concurring, the rule was dit- 
charged. 



IN THE Fifty-first Year of GSOliGrlE III. 


24^ 


i«io. 


Morgan and Others, Affignees of Charles* 
Henry Hunt, a Bankrupt, v. Horseman 
and Others. 


'pHIS 


Nov» 


A deed where* 


was a cafe direded by order of the Lord Clian- , , , 

cellor, for the opinion of tljis Court; the queflion preMVconVeyl"^ 
put, was, whether an indenture executed by Charles eftates in truft te 

Henrv Hunt, was an aft of bankruptcy. The deed was Jf”’ 

' ' * the preftingcrc- 

executed on the 4th of July 1797, and was made bo- ditor, with a fur- 

tween the bankrupt Hunty of the one part, and the J^J*^** P^jT 

Dcieiulants Juhvard iiorjcviatiy iulmund Battcrjbeey John relative?, in 

Hovfemany and Thomas Hu?!ty of the other part; and order to give them 

recited that C. IL Hunt beiim indebted to the Dcfcn- ““ prefc- 

^ renre in contem- 

dants, and to divers other pcTlons, in diflerent fums of pUtioii of bank- 

nionov uoon movtiratre, and beine alfo indebted unto the an adl 

r ^ ^ ; 1 t f i-n i r. of bankruptcy. 

Defendants in 6000/. and upwards, for bills, drafts, or j, 

promiflory notes in their pollellion, unpaid; and being valiil, fo far as re- 

alfo indebted to his mother Catherine liunty and his filter ti e pro¬ 

tection of the iir* 

Catherine Mar'm Hunt, in 1000/., for money lent and gent creditor, 

advanced ; and being defiroiis tliat thofe rcfpcilive fums VVhether void 

. , , .,11 r 1 1 T> r F • for the refiduc, 

might be paid, liad propolcd to the Dclondants, in eon- 

fiderarion of the nioiiey due to llicm, and of their dc- Upon a cafe di- 

livering up to liim die fald bills, drafts, ai'.d noto.s, to 

^ ^ , . Chaiicerv, the 

the amount of the laid fiwn of 6000/., anti alfo in coiifi- Court will not 
deration of llr* nanjo of the faid Thomas Hunt, (who was Ihive any queftions 

viTt Trp not 

the brother of t!ic faiil C. H, Hurt,) being crafed f;om pi.,.f4y put in the 

die bilij or notes then in the polTeilu;n of the laid Horfe^ eafe, 

wan, Baiti'ijhi’e, and Hcrfeman, (who were at that time 

bankers at Sin(iJlrd~uj\n~j-ivon,) to convey and afiure 

unto them, and the fiid T Hunt, and their heirs, the 

hereditaments thereinafter mentione.l, upon the trufts 

tltercinafter exprefied ; and for the confidcrations aforek 

faid, the faid C. //. Hunt did thereby convey and afiure 

unto the Defendants and their heirs, the manors, lands. 

Vox,. Ill- R 
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Morcak 
and Others 


V* 

Horseman 
and Other8« 


and hereditaments therein mentioned, In the counties 
WorceJlermA, ff^arwirk, upon truft that the Defendants, 
or the furvivors or furvivor of them, or liis heirs, fhould, 
as foon as conveniently might be, abfolutcly fell and 
difpofe of the fame i and fhould, until fuch fale, receive 
and take the rents thereof; and o«t of the monies to 
arife by fuch fale, and by the rents and profits, fhould pay 
off ^nnd tUfeharge the fevcral fums of money due and 
owing from the faul C.IizHunt to the feveral perfons there¬ 
in mentioned, and that after payment thereof, the De** 
fendants fhould retain to thcinfclves, out of the purchafe 
jnoney, a fum of ro,ooo/., and intefeft, in the faid in¬ 
denture mentioned to be due to them upon mortgage, 
and alfo the fum of 6o0o/., due to them for prin¬ 
cipal and intcreft, upon the bills, drafts, and promiflbry 
notes, in their cuRody; and likewife the fum of loooL to 
his mother C.Hunty and his fiftcr C,M. /f««f,'and that 
they fhould deliver up to him the faid C H. Hunty the 
fame bills, drafts, or promiffory notes, fo erafed as 
aforefaid ; and after payment of, and retaining the re- 
fpeftive fums of money in the faid indenture mentioned, 
fhould pay the rcfiduc of fuch truft monies unto the faid 
C-H^Hunty his heirs, executors, adminiftrators, and 
afligns. The provifion in the deed in favour of Horfetnan 
and Batterjhccy was made fairly, in confcquence of their 
preflure, and from fear of hoftile meafures being purfued 
by them ; but the other provifions in favour of the mo¬ 
ther, of the brother, and of the fifter, were voluntary, and 
made by the faid C- H. Hunty to give them a preference in 
contemplation of bankruptcy, and were fraudnlent. 


Vaughan Serjt., for the Plaintiffs, contended that 
this was an a£l of bankruptcy for two reafons, firft, that* 
it was fuch upon the plain letter of the ftatute a., ^u/go x, 
Jac, X. c> 15- fecondly, that it was fuch upon 
the general policy of the bankrupt laws, as a fraud 

< upoA 
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iipon all the other creditors* Firft, it was a fraudulent 
grant or conveyance of the bankrupt’s land! and tenc- 
mentSj to the intent, or whereby, his creditors Hiould 
or might be defeated or delayed. If it be to the intent, 
it is fulHcicnt, it is not necefliiry that creditors fliould be 
thereby actually delayed. Nor is it^now held necefliiry 
that it fliould be a conveyance of all the bankrtipt’s 
property. {^Mansfield C. J. agreed that though in V 7 /. 
fifty* 2 Burr. 831., the ( 5 ourt countenanced the 
idea that nothing but an aflignment of the whole would 
be deemed an act of bankruptcy, that was not now 
hold a ncccflary ingredient.] Any iufl under feal, 
whereby a part of the creditors are to be excluded, is 
now hehl an zCl of bankruptcy. LhUm v. Bartktty 
3 Wdfi 47. is cited ill the cafe of Rujl v. Cooper^ 
Conup, 633. by honXMansfuld C. J, as a deciflon in which 
a conveyance of a third part of tlie bankrupt’s clTefta 
only, and a fair tranfaftion with the party, was held 
** to be fraudulent and void, as againft the reft of the 
** creditors, and that being by deed, it was Itfclf 
an a£l of bankruptcy.” [Mansfield C- J, flopped 
him, obferving that it was unneceflary to cite cafes to 
fhew that every deed of afTignnient of part of a man’s 
property, whereby his creditors may be defeated or de* 
layed, is an act of bankruptcy.] 


l8to. 



Morgam 
and Others 


V. 

Horsemak 
and Other#, 


Bough Serjt. was called upon to argue for the De* 
fendants. He admitted the law to be fuch as contended 
for, but faid that the objciEl: of this cafe was to raife a 
further qucftion. The matter arofe upon a bill filed 
againft the Defendants to have this deed delivered up to 
the Plaintiffs to bo cancelled; but fince the cafe itfelf 
exprefsly ftates that the firft provifion in the deed, in 
favour of Horfeman and Batterjhee^ was not fraudulent, 
they were entitled to retain the cuftody of this deed 
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NoRrf\!^ 


ami Others 


JIOItsKMAN 
ami Others. 


for tht^ir own benefit am? protccUon- DeeJs void as to 
certain provVioiis, becaufe thofc provifions are repugnant 
to a ftatute, have been fupported as to otlier ufes; 
Kerrifon v. Cc/r, 8 Eajly 231. And Lord Eller:- 
borough C. J. there praifes the cafe of Monvys v. Leakey 
8 r. /?. 411., which decided the fame point with refpccl 
to a'deed void under the flat. I'yEliz, c. 20., as being 
founded on admirable gpod fenfe and found law. From 
T^vyfjc's cafe^ 3 Cff. 80. downwanls, there has been no c.ifo 
exaQly parallel to this. Where tlie primary purpofc of 
a deed has been frauilulent, though coupled with an 
honeft trufl> the trull has not piPvailcJ to give elToft 
to the deed, but tlic primary purpofc ox Jiis deed is cor¬ 
real, and the fraudulent provifions are adiled without 
the knowledge of Horfcvian and Baderjb.w 
Ycnce J. You are labouring tliat M’lilch is clearly in 
your favour, that with refpeil to Horfeman and llai~ 
fcrjhccj the deed lhall iland as a fair deed j but is not 
your point this, tliat the fairnefs of the deed as to theni, 
obliterates tlic fraud of tlie other provifions ?] 

MammSy Reg, 22. p, 98.: fion vuleiur confi-ufum retinuiJJ'ey 
Jl quls expr^feripto miuanth nliqwd immutavit. 1 lore li'io 
bankrupt, being prcHed by Horfemany fays, I will give 
you tlie deed whicli you alk, but you mult let me infert 
a provifion for niy relatives. If one is urged under 
dureis to give a bond for 50/.^ and fays, no, I will not 
give that, but I will give a bond for 20/., the bond foi 
20/. is Hill given under the fame durefs. Bar, 

Afewysw Leake is llrong for this conitr\i£tion. [A/itt;- 
retree J. That cafe amounted only to this, that on the 
annuity afl*, the Court had no authority to direft^the 
deeds to be delivered up.] It ellabliflicd thus much, 
that a deed void by ftatute may be void in part only. 
[La^ivrcace J. Th^t is contrary to the do^irine of Co! 
Itm s. Jilanteriiy ilVils, 2 S^'> where WilmotC,h fol. 
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lowing Hobart^ likens the ftiitute to a tyrant, where 
“ he comes, he makes all voitl 5 but the common-law,” 
lie fays, « is like a nurfing father, makes only void that 

part where the fault is, and preferves the reft.”] 

Mans: ir.i.D C. J. It is ImpoiTiblc for tliis Court to 
look at any tiling but the cate referred to it by the f ourt 
of Cliancery; and it has no autliority to give any ojtii^ion 
on any thing but the qucllion *put by the Lord Chan¬ 
cellor ; therefore, as to the queflioii laft raifed, we have 
no autliority to give any opinion* The queftion put to 
us, is, whether this is an a£l of bankruptcy; a convey¬ 
ance, cither of all, or part of a man's property, in favour 
of fewer thaii all the creditors, is an a£l of bankruptcy, 
beo.iufe it is the means wh'jreby the creditors may be 
defeated or delayed This deed is an alTignment of the 
grantor’s real citates in two couii'-'es, Worajjer and 
Wiimuh'h^ to tlie De.'^endants, in truft, to fell, and out 
of tlio pi'occcds, after payment of certain chbts, due to 
otlu'rs and themfelves, to pay the grantor’s mother and 
filler, each 1000/, Is not this then a gift of eftvites to 
the valve of ;ooo/., to cacli of thefe ptjrfons, the mo- 
tli'.'v anil filler, to fatisfy their claims and pay their debt'^, 
and fo put tliofe funis out of tlie reach of all other cre¬ 
ditors ? It is impofliblo therefore to fay that tliis not au 
acl of bankruptcy. As to the queftion what may be 
the OiTocl of thefe provifions on the rights of the boud 
fide purchafers under this deed, we have no authority 
to enquire, it may be a very proper point i\n tlic Lord 
Chancellor fo confuler either in law or in equity, but 
we have no autliority whatfoever to confider it. 

The following certificate was afterwards feat to the 
Lord Chancellor. 


1810. 


Mono 
and Othi.Ts 


V. 

Houseman 
and Otlici^. 


Having heard the arguments of counfcl upon this cafe, 
wc arc of opinion that the indenture of the 41I1 of July 

R »75>7» 
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ironsEMAN 
and Others* 


1797, executed by the faid Charles Henry Hunt^ was an 
of bankruptcy. 

J. MANsriF.Ln. 

t, ' 

J. Hiiai h, 

S. Lawrence. 
A. Chamrre. 


Nov- 


Smith v. Spooner, 


In an aflinn 
for Pander of title 
H is necePary for 
the plaintiff to 
prove malice in 
the Defendant. 


was an aftion upon the cafe for Pander of title. 
The PlaintiP'in his declaration, in LiMlaiice, averred, 
that he was poflePed of a houfc for 24 years, the rePdue 
of a term of 31 years, under a demife from the Defend- 


Aleafe, in which to Franchlin^ and an aPignment made on the 31ft 


was a provifo for 
re-entry if tlie 
rent were arrear 
days, beinj^ ex- 
pofed to fale by 
the aPignec, and 
rent beiiij' then In 
at rtar, the lePur 
announced at the 
faJc that the ven¬ 
dors could not 


of Augnft 1809, from FrauM'ui to the Defendant: that 
the Pi.untiff put up the refidue of his term to fale by 
auftion : that the Defendant was prefent, and declared 
that the PlaintiP' could give no title if he did fell the 
property, and averred a fpccial damage fuPiained thereby. 
The Defendant pleaded tlic general iP'uc. Upon the 
trial of this caufe at the Pttings after Eajler term 18:0, 
before Chamhre J. at Wtjlrnhijler^ the Jeafe was given in 


make a title, in evidence : it contained a provifo for re-entry in cafe the 

which was payable quarterly, Piould be behind and 

who came to buy, unpaid for 28 days after either of the days of payment. 

wont away. He proved that the PlaintiP-’, in the month of Auvufl 

afterwards oPered . . . 

100/. for the leafe, 1809, expofed to falc by auction his unexpired term in 


but fubfequently 
recovertd the pre- 
mifes in cjcdl' 
ment: held that 
no adlicm for Pan¬ 
der of title lay 
agjinP !iim. 


the premifes, and that at the time of the fale, when this 
lot was put up, the Defendant was prefent, and told the 
auctioneer it was of no ufe to fell the lot, or put it up ; 
the houfc was his own, he was the landlord of it, and 


If th?* IcPcc covenant, that if the rent be unpaid 28 days, the IcPbr may re-enUr, 
whcihn a demand of rent be firll nccellary, quare. 


In ail a<ftion for Pander of title, the Defendant may give evidence on the general 
iPiie, that he i^e the words claiming title in himfelf. 


no 
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no title could be made to it. Some other perfons were 
there prefent, who faid, they had come to bid for this 
lot, but rather than involve themfelvcs in a lawfuit, they 
w^ould go away without bidding for it. The auftionecr 
and the Defendant then went into another room, where 
the Defendant faid he would buy the houfe; he offered 
100/. for the leafe: but tlie auftioncer (niJ he had no 
authority to fell it otherwife than by public au£fion. 
The Defendant had, two or throe weeks before the auc¬ 
tion, applied to the auctioneer for the purchafe of tlie 
leafe. The auctioneer told the D 'fondant he thouglit 
he was liable to the expcnces of the aiiftion, to which 
he anfwcrcd, that he would rather pay ton pounds than 
that the Plaintiff thould fuflain any injury. 'Phe ex¬ 
pellees of the fale amounted to 6 L 9 s, At that time 
there was half a year's rent due and in arrear, and cer¬ 
tain parts of tlic premifes were out of repair, and the 
Defendant had complained of it: at the time of the trial 
the Defendant was in pofTofTion of the premifes, and it 
was proved that the Plaintiff's attorney had recently, in 
the month of Jlfny precedbig, tendered the Defendant 
the payment of five (juarters of a year's rent, which mms 
in arrear, and the colls of the ejeflment under wdiich he 
had obtained polleflion of the premifes, if the Defendant 
would give back the poflefSon. The declaration in 
eje£lment had been lervcd upon Franchlipi only, and not 
upon the tenant in polleflion j die houfe being at the 
time of the fervice fhut up and uninhabited. ^^y?Scrjt. 
for the Defendant, objo£lod that the Plaintiff could not 
recover upon this evidence, bccaufe there was no proof 
of malice in the Defendant, and according to the cafe of 
Hargravn v. Le Breton^ ^Burr, 2422 , in order to fup- 
port this fpecics of a£lioa, there muft be proof of malice, 
either exprefs or implied. 4 Co, 18. 5 /V G. Gerard v. 
j\,Iary Dichft/oft, ift ref. “ If the Defendant had 

R 4 affirmed 


1810. 

Smith 

nr, 

Sl’OONEE. 



*4? CASES IN MICHAELMAS TERM 


1810. 

Smith 


Sl'OONSR. 


affirmed tliiit the Plaintiff' liad no right to the caftle and 
manor of //., but that flie hcrfelf had right to them, in 
tint cafe, becaufe the Defendant hcrfelf pretends right 
to them, although in truth flic had none, yet no aftion 
lies. For if an a£lion fliould lie when the Defendant 
herfeif claims an intcreff, how can any make claim or 
title ^to any land, ot begin any fuit, or feck advice or 
counsel, but he lh(>uld be fubject to an aclion ? which 
would be inconvenient.''^ Here, allhoindi in fad no 
re-entry was given by the leafe, upon the ground of the 
premifes being out of repair, yet it is very pvobable that 
the Dofond'inc, who, it feems, complained of that defect, 
fiippofed that a re-entry was thereupon ."iv^n, and if he 
fo tliougiit, that alone would be fnliicient to repel the 
inrerenee of ni.ihce : and if that had been indeed a 
bu'ach of condition, the PlalniilF could not have ob¬ 
tained relief, even in a court of equity, to re-ellabliJh 
his title to the leafe. The rent, however, w'as in 
arrear at the time of the fale, which is proved by the 
Plaintifl'’s offer of paying the rent with tl:e cofts of the 
ejedment: whether the Defendant has obtained a rc-t 
gul.ir jiulgpcnt in ejedment or not is immaterial, for 
iiiafniuch as the rent w.is in arrear, the title of re-entry 
had accrued to tlic Defendant, which fufficiently bore 
him out in faying that the Plainiilf had no right to fell, 
Pv/l Serjt., for the Plaintiff, urged, that if a perfou 
is about to fell property, and another, by any means 
whatfoever, impedes him in felling it, an adioii lies. 
The oppofitc principle contended for goes fo far, that if 
one perfon were about to fell a chattel, as a liorfe, aiin 
other might wiUi impunity charge the feller with fclonv, 
in having ftolcn the horfe, if he only took care at the 
fame time to claim the horfe as his own, although ho 
had no property in it whatever. Chamhre J. was of 
opinion that words ot this fort muft be proved to be 

fpoken 
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fpoien either through exprefs malice, or under circum- 
llances from which malice may be implied j and he 
tlioujiht there were fomc circumftances here which rep- 
dered it improper to witlulraw the cafe from the confi- 
dcration of the jury. He dircdled the jury that any man 
who has, or fuppufes he has, a title to an cflate, may 
aflert his own title, unlcfs malice is proved to havc^beeu 
his motive. Some of thefe clrcumftanccs were father 
fufpicioiis ; it did not appear ’that until the Defendant 
had quitted the audfion room, he f.dd any thing about 
Ills own right; he only denied the Plaintift’^s right to 
fell; and it feemecl fomething like an admiflion of the 
PlaintilV’s right, that he had offered a fum for the pur- 
chafe of the leafe : it appeared, however, that a re-entry 
was given upon the non-payment of rent, anil that the 
rent had bee n in arrear, wherefore, the wJiole of the evi¬ 
dence, taken togetlioT, dilatfirmed the idea of nialice. 
It was moreover ohfervable, that by the form of the 
condit^an ufed in this leafe, it was not neceihiry to 
demand tlu‘ rent in cafe of a re-entry 5 it was not like 
thofeh’afes in which the re-entry is given 28 days after 
demand made, but the re-entry here was given In cafe 
the vei.t ihould in any event bo in arrear by tlic fpacc of 
28 d -ys. Jdberty was referved to the Doieiidant to take 
the benefit of his objedfion, by moving lo enter a non- 
fyit, in cafe the veriiidl flionld pafs for the Phiintilf- 
Thc jury found a vcrdiiSl for the PhiintiiT, wiih 61 . 8/, 
damages- 


i8to. 
Sm rru 


1/. 

Si*OONER* 


Be/r Serjt. in the following term obtained a rule rii/i 
to fet afidc the verdidt and enter a nonfuit, upon the 
ground that at the time of the hile there was rent arrear, 
apd no e.xprcfs malice proved, and that where a Defend¬ 
ant has even^ a colour of title, this fort of adlion cannot 
be fupported; upon which occafion Mansfield C. J. 
glkqd, Iiiiifmuch as there was rent arvear, how a m.ui 

could 
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could fufFer damage by flancler of title, who had no title i 
and Chombre J faid, that after the trial, when he found 
how obdinaLC the jury were, lie had repented that he 
had not nonfuited the Plaintifl’; but at firfl. he thought 
there was feme fliew of nirJicc, fince the Defendant had 
livft endeavoured to^ puiclialc the leafe, and after the 
fale Had ofH'rcd to purclrafe it at a lower rate ; neverthc- 
lefs tfiat he was afterwavls convinced that tliofe grounds 
were infulTicient, 


/V^r^Serjt. (A//, who was with him, being confined 
by illnefs,) now fhe^ved c.tufe, ilc contended that the 
Defendant’s treaty with the PlaintllF for il purrhale of 
the Icafe was a waiver of all forfciturcb that might have 
been previoufly incurred ; (but Mansfield C. J. held that 
a man may well ofier a fmall lum for that which Is his 
own, rather than incur the trouble of going to trial to 
recover it.) If the Defendant aflerts that the PlaiiUifF 
has no title, the onus lies upon him to prove it. And 
the only proof given is, of a flaw in the PlaintilF's title 
at the time of the a£liou brought, not of the words 
fpoken ; at the time of the a£t complained of, the Plain¬ 
tiff had the poflbfTion of the premifes, and poflcnion is 
a fullicient title againfl a wrong-doer, [^Mansjield C. J- 
A pretty ftrong prefumption muft be made, to enable 
you to avail yourfelf of that argument \ for until it is 
firft (hewn that the Plaintiff had a title, the Defendant 
is not a wrong-doer.] 'Phe Defendant is not entitled to 
avail himfelf of the anfwer that he claims title in him- 
feir, under the plea of the general ilfue which he has 
pleaded. That pica is, that he did not ufe the expref- 
fions, whereas las anfwer ought to have been, tli.it the 
flatcmcnt made is true, that the Plaintiff had no title. 
This fpecics of aclic.i is of rare occurrence: but iii all 
other cafes of flandey it is of daily pra£lice, that if the 
Defendant juftifies the flandcr, he muft fpecially plead 

his 
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his juflification. ^Laivraice Was not the pica in 
flnrgrave v. Le Breton the general ifluc, In which the 
like defence prevailed ?] There the circumftances were 
very different: the Defendant explained his whole ob- 
je£lion to the title ; here the Defendant only throws 
out a dark innuendo^ and never Ihews^what his title was, 
[^Lawrence J. referred to the cafe of 5 /> G, Gerald v. 
Mary Dickenfou,^ la Cro* El, \<) 6 , the declaration in 
the fame cale h reported, and it charges no malice, yet 
the Plaintiff fucc.etieil, although tlic ].)cfenciant made a 
claim of right. Therefore it is not true that no aftion 
is maintainable where the Defendant claims an intcrefh 
\MansJieltl C. J- That pofitlou may not perJiaps bq 
fupported to the full extent: if a man knows that he 
has not n title, and malicioufly afierts that he has, per¬ 
haps it would not ferve; but where there is a bond fid^ 
aflertion of title, it is fuflicicnt.] There was no proof 
of any demand of rent, nor of any re-entry having been 
made before tlie fale; without a demand on the 28th 
day, the Defendant h.id no title of re-entry, confcqucntly 
the PlaintilT’s title was at that time good. Doe d, 
Forjlerv, Wnndlafs^ 7 T. j^. 117. For this provifo docs 
not make the leafe abfolutely void upon the non-payment 
of the rent, it only gives a power of re-entry, and in 
order to exercife that, all the formalities of a demand on 
the 28th day, and of a re-entry, muft be previoufly ob- 
ferved, {^Mnnsjli'ld and Heath and JuRiccs, 

<lenied this. Chamhre, If the provifo made the leafc 
aftually void, fome fort of re-entry would be equally 
neceffary to indicate the leffoFs will to determine it.J 
Duppay, Mayo^ i WUUams^s Saundersy 287. mte j all 
the authorities arc there collefted. \^Matisficlil C. j. You 
need not laboiir that point, that in the caie of a re-entry 
upon condition for uoi\-payment of rent according to the 
reddendum, a demand and feveral otl^r formalities are 

ncccflary, Thofc points are all perfeftly well knowiii 

* 
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and Liid down, Co^ I Aft. 201. iMnvrenceJ. adhered to 
the d«(flrino oi Dsi* v, V/amUtifs^ that a demand was 
ncceflary here, j The llatute 4 Qco. 2., it is tx'uc, dil- 
penfes with thel'o formalities, but the Defendant has not 
bvouglit h'nnfelt within that llatntc 5 and the words of 
that a£t confirm ihc doclrhie, that at common law both 
a dj^’niaiul and re-entry are ncccflavy. \_La'wrence J. * 
Re-lmtry is now re'ceiuny in no cafe but to avoid a line.] 
Even ii the provilo had teen that the Icafe llxould be 
abfulutcly null and void, a demand of the rent would have 
been ncceiiary: fo a vein ]n nomhjFpfena cannot be enforced 
until a demainl of tho oricii d referved rent has been 


made- i Ro. Ab./\^). Co. J.iff. 202. u. [^jflafufwld 
Lord Kt'it^on C. J. certainly lays it dow n very unre- 
forvedly in Doe\. WfimUafi^ tliat on a provifo for re¬ 
entry, there nuifl be a denvami and all the fornuilitlcs 
attendant upon a condition broken ; but tlie common 
Import of tliefe words that “ if I do not pay you 
vour rent within tiii.’ 2{] days, you fliall re-enter;” and 
within llie d lys the teiuinl iiuill find out his landlord, 
though he be 2C0 mil*' s odl, if !ie is within tho four fcas, 
aiul pay him his r sit, othorwife his eftate is voidable : 
but I do not think the cafe turns lyion tliis point, nor do 
I agree that tlic of proof is on tlie Defendant.] 
Next, ailiniiling th::t t!;e i'tcfcndant could jullify fome 
lliitidcr, ho cainu't julEly the terms he has made ufo of. 
C,o. F.L 427, pi. 22. V. Rtibafibr. S. C. Mo. 

410.//. 558. Th<* w'ords fpoken upon a I'alo were, ‘‘I 
know one that hath two loafes of his land, who will not 


part with them at any reafonable rate and the Defend¬ 
ant jullificd by rc.ilbn of le.d'es made to himfcif, and 
upon verdid: for the rialtitill', and motion in arreft of 
judgment, the Court held the plea bad. So F,arl of 
No'rikumberland V Byri^ Cro. Jac. 153. The PlaIntifF 
declared that the Defendant faid, “ The late Earl of 
Arundel^ lord of the manor of Hazclbert Brian^ did make 

a leafe 
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a leafc of my tenement in Hazdhert to one Mf. Stoitgh^ 
ton for 6o years, to begin after the cypiiMtion of my 
cuflomary eflatc, &c. :un! the fame is a good icafe ' 
ubi revcriU Armulvl did not make any 

fuch Icafc. This Dofond.mt juflified, that the Earl made 
fiich a le'ifoj end that ruTigned to the Defend¬ 

ant, whoroforo, for i::i'.iTit'’:ianco of* Ids riile he l^ioke 
t)»efe words. ITpi^n a ropllo.ition, ilcwjiirtd ftui prf^rid^ 
atid liTue jcincvl tlicreon, a verwied \vas found for the 


El.dntifT; and it was moved hi avrell of judgment, upon 
the ground that he julllfying the wonls by leufon of 
the aiTignment cf the Jeafe, and in maintenance of Ins 
«)\vn title, an aQion l.iy not: f^J non allucatur : for in his 
v\ords he d nh Ihcw iuat Ii.’ j'pake them for hiivifelf, and 
in mahitea, :’ce cr l;is cnin title; for it is lawful for 
every one lo fpcak in countenance and maintenance of 
rlic title which he claims: but the wor.ls in themfelves 
import that he fpake them to couutenance the t’tle and 
nitercll of u 11 ranger, winch is nor l;v.'ful. And now, 
when l;e is faedi to be puniilied for ihern, (they being 
falfo as is pnlcudod.,) he c miuit oxcufc himfolf by en¬ 
titling hlmhlf, wiien the words did not at fnll import 
as much.” [All the Court ;igr-^.d, that in both ofthefo 
cafes the pleas were no oll erwile bad, tlian becaufe they 
were falie, and not coufoi.unt to tlie luoLs ; fo that die 
iflues weie properly found agaiufl ihe Defendants.! 
The reafous there given are goovl, -nivi are founded on 
good fenfe, and in this calf, ii ih ? lell'or had explained 
the grounds on wliich he eciaeivod himfidf entitled to 
re-enter, the au£tiunce:', who expofed the promifes to 
fale upon the terms cl tlie vciii{i»r\s clearing off all in¬ 
cumbrances to 7l//V/fi;'//,vur I Coo, would immecUatcly 
have healed ti c defctSl ol I'.Je, h*y tendering to the De¬ 
fendant his rent up to the lime of the fule, anrl the colls 
of the ejettment; alter wiiich the title of the vendor 
would have been good again. cafe, i 

177. 


iSto. 





Sl*OOX£Il. 



2?4 


GASES IK MICHAELMAS TEkM 


]8io. 

Smith 

•V, 

Spoosek^ 


X77. it was held that an acHoii might be maintained foi* 
inmiing on that as a Icafe, which was (o doubtful| that 
the Court hefitated \vhether it were a leafe or not. That 
indeed was the cafe of words fpoken by a perfon not 
interefted in the property. In Hargrave v. Le Breton, 
the Court thought that the weight of the evidence dif- 
affirmed the prefumption of malice : but this Defendant, 
fo fajr from going to prevent the leafe from being fold* 
goes with an intention *to purchafe it himfclf, and offers 
100/., an inferior confidcratlon, for that which he knew 
to be of value. The quollion of malice has been fub- 
milted to the jury, and they have effirmed it. 


Serjt., contrety was flopped by the Court. 


MANsnr.LD C. J. The ground of this action is, that 
the Defendant is fuppofed falfely and malicloufly to 
flandcr the title of tlic Plaintiff. Here is an auflion, 
and the Plaintiff's eflatc is put up; it does not appear 
whether the Plaintiff was prefent: the au£bioneer, as 
agent for the vcnilor, probably knew fomething of tliffe 
eftate; the Defendant fays, the Plaintiff cannot make a 
title ; the auflioncer afks no qiicftions ; if lie had afked, 
and the otlicr had affirmed fomething falfe, it might have 
been different: it does not appear how the perfons came 
to difpcrfc; for, generally, perfons attending a fale 
would not difperfe on the word of a ftrangcr ; but it waft 
faid by the counfel that there were only two or three 
perfons there prefent. At the time of the trial, the 
Defendant was in poffeffioii of the premifes ; but it doei 
not appear how; the Plaintiff however knew how, and 
might have explained it by evidence, and except for the 
leafe, upon which the Plaintiff was entitled to equitable 
relief, the Defendant had then, in faA, as good a title as 
he had before he had detiiifed. Stopping here then, 
what evidence is there of malice ? Wliat evidence that 

the 
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the Plaintiff meant any thing more than to aflerthis right 
to that pofleffion, v/hich he afterwards obtained before 
the caufc was tded ? On the part of the Plaintiff it 
was faid> the Defendant ought to prove his title : that 
is not ncccflary ; for pretty ftrong cafes fay, that if si 
Defendant fays he has title to an eflate, no action will 
lie ugainft hint^ therefore it cannot bti incumbent on him 
to prove his title. But it is objcdled, tlut fupppfing 
this was a cafe where a claim of title in the Defendant 
miglit be a ground of defence, yet he cannot give it in 
evidence on a plea of the general iffuc. That how¬ 
ever is dircftly oppofitc to the cafe of Hargrave v* 
Le Bretouy where the general ifluc was pleaded ; but^ 
according to common fenfe, it cannot be neceffary tof 
plead fpecially. Me alledges that tlie Defendant has 
llandered his title malicioufly ; if he had no title, he had 
nothing to be flandevcd. The flandcr alfo muft be ma-* 
llclous, and wliat proof of malice is here ? I think the 
rule muft be made abfolute for a nonfuit. 



iSio. 

Smith 


V* 

Spooner. 


HeatIi J. I am of the fame opinion. There is no 
pretence of exprefs malice, and as little proof of implied 
malice. 


Lawrence J. I am of the fame opinion. An acllon 
can only be maintained where the words arc fpoken ma¬ 
licioufly. It is not neceffary to plead fpccIally, it is for 
the Plaintiff to prove malice, which is the gift of the 
a£tion, and is a part of the declaration important to be 
proved by the Plaintiff. 'Phe fpecially pleading a jufti-* 
fleation would admit the facts ftated in the ilcclaratioi:, 
and amongft others the malice. Nov/ as to the fa£bs, 
what is this cafe ? A man thinking he h.is a right to 
recover poffeflion of a term for fome mifeonduft of his 
tenant, and hearing the term is to be fold, goes to die 
auction, and fays, the vendor cannot make a title; now 

does 





CASES IN MlCtiAELMAS TEKLlil 


1810. 


Smith 

SrOONiilU 


docs not he herein as anhoheft man ? What would 
have been faid, if he had lain by, and permitted another 
to purchafe it, before he difclofcd his claim ? The rule 
therefore mull be made abfolutc for a noiifuit. 

CHAMrikE L concurring, 

« * The Rule was made Abfolutej 


Nov* %u 


Dawson v . Wood and Others. 


'Die Plaintiff ^HIS was an aftion of trefpafs, brought a^ainfl. tl.c 

a^bUc^houfe, for - ftierifFs of Londcfty their officers, and the PlaintiiF, in 

which he could an execution againlt for taking the liquors and 

not himfelf obtain Jj, the PMs Head public-houfe in the Old Bailtj, 

a licence, becaufe . . , : . 

he rcfideJ in ano- and detaining them until they compelled tlic Plain- 

thcr tavern, put tilFto pay 66/. 13/. to procure their liberation. Upon 

^rfon, into the ^his trial at the fittings after the laft Trinity term at Guild- 

houfc as his hr- hally before Mansfield C. J., it appeared that the Plain- 

aiidfu^ tiff had pufehafed the leafe and fixtures of this hoiife by 

him with money appraifement from Viuall^ a former tenant, that tlie 

Plaintiff now paid the rent for it to his landlord, who 

was a brewer, and fupplicd him with beer, the money 

for which he received of the Plaintiff at another tavern, 

iheriff M as not en- Mitre-Court x that the Plaint iff a!fo 

titled to take, un- ^ . 

purchafed all the liquors and provifions that were con- 

fumed in the houfe \ and that all the tradtimen who 


to pay for the 
licence, wliich was 
granted to B, 
Held that the 


der an execution 
againft the 

Plaintiff's liquors 1 /• ,• 1 • 1 

and chattels in the furniflicd any part thereof, gave credit to him alone. 

houfc, committed It was proved to bc the pra<n.icc among tin; city ma¬ 
te J, s culbdy. giftrates, not to grant a licence to any perfon to fell 

beer at any houfe at which he did not rcfnle, and not 
to grant two licences to the fame peifon to fell beer at 
two public-houfes within the fame ward of the city \ in 
confequence of which rules, die Plaintiff, who had an¬ 
other public-houfe within the fame ward wherein this 

houfe 
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houfc flood, caufed Pyh to out tlie beet licence 5 n 
his* own name, and fupplied him with money for that 
purpofe: the beer licence had before the prefent yekr 
been taken out in the nanje of Hmd/ey, who was a waiter 
of the Plaintiff’s at his tavern in Mltre^Couriy and who 
then refided in this houfe, but did not keep houfe on his 
own account: and the wine and.fpirit licences grantSd to 
Hindley for this houfe were ftill in force at the time of 
the cKzCutlon levied, and bis name then flill continued 
on the door. Pyh^y who had tlicn lately beew difehatged 
out of the Fleet prifon under an infolvent was put 
into tlie houfe by the Plaintiff ttf manage it; he flept 
there, he had no wages, but a mere fub^d'ence ; he paid 
the taxes, and the brewer’s demands for beer, with mo¬ 
ney taken out of the till on the Plaintiff’s account. All 
the furplus of the money received from the fale of li¬ 
quors, after defraying neceflary expences, was paid over 
by Pyke to the Plaintiff. The Defcitdants took the goods 
in execution under a judgment for a debt due from Pyle 
before his difeharge, but reftored them on payment by 
the Plaintiff of the debt and cofts, amounting to 66/. 13/* . 
Mansfield C,}. thought, that though the Plaintiff* far- 
nifhed the money for carrying on the bufinefs, the liquors 
and beer machines taken were yet to be confidered as 
the flock in trade of Pyle^ who was carrying on this 
trade; and that if this were not fo, a fraud would be fue- 
cefsfully pradlifed on the police and the juftice of this 
country, which had no fecurity from the perfon from 
whom they Ought to* have it, for the good keeping of this 
houfe, and alfo a' fraud upon ^very perfon who dealt with 
P'jhy by giving him an appearance of poffelfing pi^ 
f 90 j : and as there wsiS not in this^ cafe the queftiott to 
be left to the jury which ufuallyarifes, whether a fraud 
had been praAifed on any oreditot, he nonfuited- the 
Plkintiff. 


i8to. 





vrmt 
and Ottos. 


VoL. lU. 


S 
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CASES IN MICHAELMAS TERM 


iSio. 

Dawson 

Wood 
and Othen* 


Bejl Serjt. having on a. former day in this term 
obtained a rule ntfi for fctting afidc the noiifuit, and 
entering a verdift for tlie PlaintiiF for c6/. 13J. da¬ 
mages ; 


Cecfo//Serjt. (liewed caufe. He contended that inaC- 
mu 2 ;h as it appeared that the Plaintiff lent Pyhe ^hc 
money to procure the licence, this was a cafe of grofs 
fraud: and he argued that it was fimilar to the cafe of 
Lingham v. Biggs^ i Bof, Isf Puli. 82. \_Heath and Law- 
rence, Jufticcs, both obferved that the cafe cited arofc on 
the ftatutc 21 Jac. 1, The Plaintid' has 

lent himfelf to a fraud in order to cheat Fyke's creditors, 
by making them fuppofc that the goods belonged to 
Pykef and he is now eftopped from faying that they are 
not Pyi/s» 


and Vaughan Serjts. contra. Even fuppofliig it were 
the general law, inftead of a mere regulation of the ina- 
giftrates, that the perfon licenfed mult live in the houfc, 
it does not follow that the confequcncc of the infratllon 
of the law is the forfeiture of all the property which 
is put into the houfe, a confcquencc which would feri- 
oufly affeft many perfons who put pcrfonal property of 
great value into hotels, in LondfSTi^ and clfcwhcre, in 
which they do not themfclves live. The vifible poflef- 
fion of goods is not fufficicnt to juftify a caption : the 
Iheriff takes them at his peril: if that were fulEcient, 
the (^atute of ai Jac, would have been iinneccffary. It 
is, belides, a very different cafe, whetlicr the former 
owner of goods, after felling them, even for a valuable 
confideration, ftill retains the poffcffion, or whether an 
owner originally having, and ftill retaining the property 
of the goods, conimits the cuftody of them to another: 
and from Tnvynds cafe^ 3 Co. So, downwards, it ha^ 
never been held that the putting a man into poffeflion of 

■good® 
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goods which were not originally his, makes them a fund 
for payment of his debts \ and as for obtaining for him 
a falfe credit by the means of fuch pofleflion, the name 
which Hands upon the door of the houlc, which Is 
not Pyte, but Hutd/rjy could not mlflcad the Defendants 
into this error; and even all the licences, except the 
beer licence, (which was obtained in Pyh^s namc^only 
four days before the execution levied, and therefore 
could not be notorious,) are ftill granted in Hindlcf% 
name : any one of the tradefmen who ferve the houfe> 
and who all give credit to the riaintifF, not to Pyhe^ 
would, upon enquiry, have told the Defendants that 
thefe were the goods, not of Pyh^ but of the Plaintiff, 
wliofe houfc only this muft be laid to be, in an indidfr 
nient in cafe of burglary. It was not the poflelEon of 
the goods that iiuluccJ the Plaintifl* In the execution, 
CO give credit to Pyhe^ for the debt lii 1 )fi{l:ed three years 
before. It v/as never left to the jury whether this 
were any lliift or contrivance to caufc Pyhe to be confi- 
dered as the owner of thefo goods. 


iSio« 



Dawsok 


V, 

Wood 
and Oiliexy. 


Mansfield C, J. I thought at the trial that the con- 
duft of the riaintiif had not left it In his power to fay, 
:is to the creditors of Pyke^ that Pyh was not the real 
owner of thefe goods. It wa.s nonfonfe to talk of the 
goods being lent, for the goods were to be confumed, 
not to be returned, therefore it was the fame thing as 
the Plaintiff^s telling the world, or at leafl die magif- 
trates, that Pyke was the perfon legally entitled. The 
Plaintiff is the aftual procurer of this licence, and fur- 
niflies money for it, and it feemed to me to ftop the 
plaintiff’s mouth, and to put it out of his power to fay* 
thefe were not Pykdt goods, I find my learned Brothers 
are of a different opinion. I defer to their authority, but 
cannot fay I think otherwife. 

S ^ 


Heatii 
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Dawson 

V. 

W’ddd 

and Others* 


CASES IN MICHAELMAS TERM 

Heath J. I cannot agree with my Lord, it is not 
fufficient that Pyke is the oftcnfible owner of the goods, 
if fo, there would have been no need of the flat. 21 Jac i<» 
and fo to hold, would be extending that ilatutc to all 
other cafes as well as bankruptcy. The cafe of Codegnn 
V. Kenneth Coivp. 4,^4.* and the other cafes in the King’s 
] 3 en^i, are very diftinguifliable from this. • 

I 

IjAWUence J. In the cafe of Hafeiinton v. GiU^ 
3 T. i?- 6zo., where cows were bought and fettled on 
th^ wife, it was held that they were not liable to an 
execution for the hulband’s debts. Tf there is any thing 
io this cafe, it would be the argument tu.it the pofl'cfiion 
of the goods gives Pyke a falfe credit; but the fame ar¬ 
gument would hold wherever goods have been lent. 
and it has never yet been held, (unlefs where, as in 
Twynes^^ cafe, the original owner has fold goods and 
retained the pofleflion, and except in cafes of bankruptcy, 
on the ftatute 21 Jac. i.,) that a perfon may not give 
the poflcifion of his goods to another. It would be of 
very great importance, for many trades are carried on 
by oftenfible perfoiis, where others are behind, who do 
not appear ; and it has never yet been held, except in 
cafes of bankruptcy, that they are liable for the debts of 
their fervants. 


Chambre j. I am of the fame opinion. The fta- 
tute of 21 Jac, 1. would never have been made, if the 
hw had been fo. 1 am of opinion with my two Bro¬ 
thers who fpoke laft, and it would be extending the pro- 
vifions of tliat ftatute much farther than has been hitherto 
done, to apply it to this cafe* 

|lule abfolute for entering a verdict for 
tlie Flaintift> foi 66 L i3.r« 
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OuLOs and Others v. Saksom* 


x8io. 



Nov* 2U 


ca.iJi M make an 
attorney. 


^J^HIS was a writ of right. The demandants^ three Feme covert 
coheirefles, femes covert, fuiiig without their hur* 
bai}ds, by their attorney, demanded certain premifts in 
Leightotiy EJfex, They counted upon the feifin of Mary 
JLenvis^ and averred that upon her death, for that (he 
died without ifTuc of her body, the right defeended to 
John SpriggSf father of the demandants, who ^vas cou(in 
and heir of the faid Mary^ and further derived title to 
themfelves from him. The tenant demurred fpecially, for 
tliat it was not cxprefsly and pofitively averred and (hewn 
how John Spriggs was coudn and heir of MaryLenvis^ but 
only argumentatively, whereas the couflnage of the faid 
John to the faid Mary^ ought to have been direffly and 
exprcfsly fliewn by the count. 


Btjl Serjt. in fupport of the demurrer, took a preli¬ 
minary objeflion, that femes covert could not make an 
attorney. 

Shepherd Serj. admitted he could not anfwer this ob« 
jeftlon. 


La WHENCE J, It is matter in abatement of the writ. 
The judgment mud be quod breve cajjetur* 

Judgment for the tenanU 
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iSio. 


Ncv, 23* 

What a dead 
witnels has fworn 
on a former trial 
between the fame 
paities^is evidence 
in the caufe^ and 
may either he read 
from the Judge’* 
noteS) or proved 
upon oath by the 
notes or recollec¬ 
tion of any perfon 
who heard it. 


Mayor of Doncaster v. Day. 

'pHIS was an udlou of trcfpafs, brought by the 
mayor and corporation of Doncnjler^ to try whether 
the J^ublic had a right to pafs with goods from Ihips 
lying in their river, over a bank at a place called 
TiocViug^iVillj which the l^laintifl's claimed to be their 
foil and freehold, in order to cart the goods upon a high-* 
way lying beyond the bank, and parallel to the river: 
the fame Plainlifis had commenced other aftions for 
the like caufc, againil other iJcfendants. They had 
proceeded to trial in this caufc j and the verdift being ad- 
verfe to the corporation, and repugnant to the weight 
of evideiKe, upon an application for a new' trial, the 
Court had direflcd, that this caufe fliould abide the 
event of the verdift in another of tlic caufes, which was 
in pTOgrefs for trial. 


Clayton Serjt. on this day prayed on behalf of the 
Plaintiffs, that if any of the wdtncffcs, many of w'hom 
were very aged, fliould die, or become unable to attend 
in the mean time, their evidences given upomthe formet 
occafioii, might be read at the next triah 


MANsriFXD C. J- You do not want a rule of Court 
for that purnofe : what a witnefs, fince dead, has fwom 
upon A trial between the fame parties, may, without 
any order of the Court, he given in evidence, cither from 
the Judge’s notes, or from notes that have been taken 
by any other perfon, who wdll fw'ear to their accu¬ 
racy 5 or the former evidence may be proved by any 
perfon who will fwear from Ids memory to its having 
been given. 

Heath J. concurred in refuflng the application. 
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Venn v, Warner. 


AW* 34* 


7 N tho commencement of this afkion the PlaiiitIfF was 


Jl 


called by his true name of Darnel Nicholas Vcmiy but 
the Defendants, both in giving baH*to the flierifF,*and 
in putting in ball above, called the Plaintiff Chryilan 
Nicholas Vetifiy whicli name v'^as found in the bail re¬ 
cognizance; the Plaintiff having fued In that name in 
an aftion againft the bail, they pleaded nul iiel record, 
Tlio millakc being dilcovered, CLiponi Serjt, had ob¬ 
tained a rule fiift for amending the recognizance, and the 
fubfequent proceedings, by fubftituting the name of 
DiVticl for Chrijliafi, 


If bail by mif^ 
take mifname in 
the recognizance 
the Plaintiff to 
whom they mean 
to be bound, the 
Court will not 
redtify the recog¬ 
nizance and’pro^ 
cecdings in an 
adlion thei*eon 
after iflue joined 
on ntd tiel reconL 


Leas Serjt, flicwcd caufc, upon an affidavit, which 
repelled tlu? charge made by the Plaintiff, that the bail 
had defignedly made the inlfiiomcr with a view of elud¬ 
ing t!ie refponfdjility. 


Cla^tcuy contra. If no fraud was praftifed, the bail 
intended to be bail in this caufe ; and tlien it is only a 
clerical millakc, which tlic Court will rectify. There is 
no difpute about the identity of tlic parties meant, nor 
any atffion pending in the Court at the fuit of any per- 
fon iKimed CLriJl'uin Nicholas Vtmi^ and the iniflakc, if 
any, originated witlt tlie Defendant, but if it w’erc a 
trick of the Defendant, then the rcafon is the ftrongcr 
that he ought not to be permitted to profit by it. 

Law rence J. It amounts t^this : the bail fay* they 
acknowledge themfelvcs to he indebted to Chrijliany not 
to Daniel: thefe arc therefore not bail in this caufe : the 
Defendants have never recognized in this adlion* 



The 



a<4 


i8jo. 


Venn 

V. 

Warner* 
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The Court difcharged tlie rule, and uppn the ilTue of 
nul tiel record^ gave j udgment for the Defendants. 


44 - 

Jf a cairlpr 
glv^s notice that 
he wili net be 
accpnotable for 
gopdi above the 
value uf zo/. ua- 
lefa entered and 


over and above 
the price charged 
for carriage, ac¬ 
cording to their 
value, a perfou 
who enters lilk 
exceeding the 


Harris v. Pack wood and Another. 

f 

t 

was an aclioii brought againfl: the Defendants, 

who were common Carriers, to recover the value of 

i'orty-Cx pounds of fdk, delivered to them in London^ to 

be carried from thence by their waggon to Coventry^ and 

never received there by the confignecs. Upon the trial 

an lAfurance paid* at Guildhall, at the fittings after the laft Trinity tertxif 

before La^ivrence J., it was proved that the goods were 

delivered and booked at the warehoufe in London, from 

whence the waggon fet out, and that they were feen fafe 

at Mark€t~$tr€ct, in the road to Coventry, but that they 

never arrived at Coventry. That their value was 126/.; 

value of zo/, and ^1^^ waggon by which they were carried, formerly 

does not pay the , ^ ^ . 

was built with bows, and when the bows were clofcd, 

it was very dillicult to take a large parcel out of the 

loaded waggon, but that for Ibnie time pafl; thel'e bows 

had been taken off and difeontinued, in order to make 

price he agn'cs to more eafy to load the waggon, and to enable it to re¬ 
pay for the car- ' 

riage of the filk, ceive a larger load, but that this alteration rendered it 

an caficr matter to take out a parcel. Tlie waggon had 
alfo formerly been guarded, but there had been no 
guard to attend it for the lafl. two years. The waggon 
ufually arrived at T'oivcejler at two o’clock in the morn¬ 
ing, and remained there until twt,'lve at noon, in a yard, 
under the wall. It was the waggoner’s pradlice on his 


ififurance, cannot 
recover any part 
of the value r)f 
the goodtk, if luff. 

Although the 
e he agree* 
pay for the car- 
riag 

b, on account of 
its fuperior value, 
higher than Uie 
ordinary price 
charged for the 
carriage even of 
bulky articles. 

And although 

not FovrthM*the “P iunkeeper, and to go to bed 

lofi happened by 

^any of tliofe accidents againft which the law makes him an bifiu-cr. 

The carrier is not bound to prove that he ufed realisable care. 

Semb. A carrier is entitled to make a liigh - charge for the fuperior rllk attending the 
caniage of valuable goods, but the charge luuft be I'cofonable. 


hinifelf. 
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himfelf. The ^Defendant relied upon his having pub- 
liflied an advertifement in November i8o8j which he 
had fent round to all the (ilk^traders who then ufed his 
waggon, and amongd others, to the PlaintilF, announc¬ 
ing that he would not be accountable for any package 
whatfoever above the value of 20/., unlefs entered, and 
an infurance paid, over and above the price charged for 
carriage, according to their value, and that no fuA in¬ 
furance had been paid in this cafe ; the PlaintiiF an- 
fwered this by proving a former advertifement circulated 
by the Defendant, containing fpecial terms for the car¬ 
riage of filk, viz, gs, ^d, per while for ordinary 

bulky articles he charged 6 s» only, and he contended 
that the higher price of gs. j\d, per ctvt.j included the 
premium of infurance. It was admitted, that if the 
goods had been delivered, the Plaintiff would have paid 
for them at the rate of gs. 4//. per cn^oU Some other per- 
fons paid a halfpenny per lb, of filk, bcfides the price 
of carriage, for infurance. 



i8io. 

Harris 


V. 

Packwood 

and Aoothoiv 


Shepherd Serjt. for the Defendant, contended that the 
claim for infurance meant the fame thing, as if the De¬ 
fendants had faid, if goods are of a certain value, we 
mud receive a halfpenny more in every pound of their 
value for carrying them ; and as the Plaintifl’had not en¬ 
gaged to pay that, he could not make the Defendant in 
any wife refponfible for the lofs. 


Lawrence J. thought, that as a fpecihe fum was paid 
for the carriage, and fomething was to be paid over and 
above the carriage for infurance, the word infurance 
mud be applied to thofe rilks againd which a carrier is 
bound by law to infure, mud infurcr, as fire, robbers, 
armed force and the like, and that the fum required for 
Infurance mud be received as the price of guarding 
againd thofe accidents \ but that without the payment 

of 

« 
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'-y-» 

HARKiK 

pAC’KWtWD 
and Another. 


of any fuch infuraiice, he was fcill bound to guard 
ngainlt lofs by cxpofure, carelciracfs, driving into a river, 
or tlic like 5 otherwife a carrier niiglit receive the price of 
carrying the goods, and ncvcrthclcrs be as carelcfs as he 
plcafed : in this cafe it diil not appear that the parcel was 
not loft through mere negligence; there was good rca- 
fon why a carrier fliould be made acquainted with the 
value of tlie goods committed to him, that he might 
take tlic greater precaution againft fire, or take greater 
force to refill felons j but here the Defendant was fatif- 
flcd with the price of the carri.igc, and undertook to 
carry for that price, but claim('d fomething further for 
infurance : what dues that mean ? lUToly not for an In- 
furance againft his own default of duty ! It was incum¬ 
bent therefore on the Defendant to flicw that he took 
reafonable care of them, not on the PlalntiiT to prove a 
negative, and that the Defendant took no care of them. 
The jury, under his direftion, found a verdift for the 
Plalntili*, lor 126/. damages, with liberty r<'forvcd to the 
Defendants to move for n iieAr trial or nonfuit as they 
might bo advifed. 


S/jep/jenl Scijt. having accordingly in the prefent term 
obtained a rule wyi to enter a nonfuit, 

and Vaughan Scrjts. on this day ftiowed caufe ; 
when Lanvrence J., upon reporting the evidence, faid, 
that at the time of the trial he had not read the cafe of 
Nkhoifon v. Willany 5 Eajl^ 507. In that cafe there was 
no diftinvTion in the advertifernent between the price of 
carriage, and the price of infurance, but the diftin£tIon 
was taken in argument, and relied on; the Court, how¬ 
ever, held the Defendant not liable. Bejl contended that 
this difference In the two advertifements materially dif- 
tinguilhed the prefent cafe from that of Nicholfon v. Wi!^ 
Ian j here the contra£l Is, that a certain price ftxall be 

6 pal^ 
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paid for carriage, and an Infurance over and above that; 
therefore, iiiafniuch as the contfti£l is to be taken moft 
Itrongljr againil the party who words it, the price .of 
carriage is the compenfation for the labour and diligence 
to be bellowed, and the price of infurance is the price 
for covering thofc rilks which arc purely accidcntal- 
{^La^vretiCi'], In Nuholfoji v. Willan it was very doubt¬ 
ful whether the goods had gone by any carriage.^ liy 
the ftatutes 3 4 W. is* M* c. 12., and : i G, 2. c, 28., 

the price of carriage is to be fixed by tlic magiUratcs at 
their quartcr-fenions, and the latter ilatutc infli£ls a pe¬ 
nalty of 5/. upon carriers wlio bring goods to London, 
for taking a higher price than is allowed by the foflions 
of the county from wdiicli lliey fet out; and this ftatutc 
is not, as it has been fuppofed, repealed by any fubfe- 
quent aft; but if tliefe ll itulcs be nciw in force, it is Ini- 
poirdile that a carrier can refufe to carry goods for the 
price which the fidKO'is fix. \_Ucitth J. It does not ap¬ 
pear that any order of feflions has been made in the 
prefent cafe.] The cafe of Oppcnbeiin v RuJJt'll^ 3 Bof. 

42., contradicls die pofition, that thougli a car¬ 
rier cannot get rid of his whole refponfibllity, he may 
vary it in any fliapc that he plcafes. All four of the 
Judges there h.eld, that a carrier could not create 
a lien upon the goods delivered to him for his ge¬ 
neral balance, becaufo he was bound by tlic law 
of the country to receive and carry goods ior a rca- 
foiiable reward. \_Lanvn'}U'e J. That was a Hen as 
againil the owner of the goods to whon\ they were con- 
figned : die Court dul not fay that the carrier could not 
have a general lien againil the party fending the goods, 
if he were alfo the owner.] But as die law binds the car¬ 
rier equally to infure, as to caiTy, if lie cannot prcfcrlbe 
the terms on which he wdll carry, fo neither can he pre^ 
feribe the terms on which he will infure : or, if he may, 
vet it is not competent to him to require p.iyn)ent for 


1810. 

Harris 


V. 

Packwood 
and Another. 


aa 
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Harris 


r. 

Packwood 
and Another. 


an infurance againft his own negligence, by which, fo 
far as appeared, this lofs was occafioned. Nay more, it 
was the efFedi of his own cupidity, for the waggon for¬ 
merly was advertifed as going with a light and a guard, 
and inafmuch as the Defendant had never publicly 

countermanded that advertifement, the FiaintifF had a 

% 

right fb fuppofc that it was ftill lighted and guarded: 
he was alfo bound to have a waggon fccurc from theft, 
to which he has rendered it more liable by taking ofF the 
bows ; yet, without notice of the alteration, 

he continued to receive^ the fame rate of carriage as he 
did when the bows i^^ere there and the waggon guarded, 
which is a grof^^aud. The non-payment of the price 
of infurance^imot exonerate the carrier from the duty 


of ordinary diligence and care; if he wifhes to avail 
himfelf of his renunciation of die charafter of infurer, 
he muft fliew that the lofs happened by an infurablc ac¬ 
cident, and not by that degree of negligence, againft 
which every man who undertakes to do any thing for 
hire, is bound to guard. The cafe of Tyly v. Morricey 
Qartb. 485., and all the old cafes, arc cafes where a de¬ 
ceit is put upon the carrier as to the value of the goods, 
and he Is relieved againft It. Lane\, Cottony Salh, 18. 
Lord Holt C. J. fays it is a hard thing to charge a 
carrier; but if he ftiould not be charged, ho might keep 
a corrcfpondence with thieves, and cheat the owner of 
his goods, and he fliould never be able to prove it.** 
This is not only found law, but excellent fenfe, as well 
as great authority, Lyon v. Meilsy ^ Eajfy 430. The 
carrier had given notice « that he would not be liable 
for any damage which fhould happen to a cargo, unlefs 
it were occafioned by the want of ordinary care in the 
mafter or crew of the vefTel, and in fuch cafe, he would 
pay loLper cent, upon the lofs, provided it did not ex¬ 
ceed the value of the veflel and freight: and that perfons 
defirous of having their goods carried free of any rilk, 

mighj 
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might have the fame fo carried by entering an agree¬ 
ment for the payment of extra freight', proportionable 
to the accepted refponfibility.” Yet, where a lofs hap¬ 
pened by the veflel not being fcaworthy, the owner was 
, very properly held liable to the whole extent of the lofs, 
though it was not one of the events in which he con- 
fented to be in any cafe nor to'any amount liable. 
Ellis V. Turnery 8 Term Rep. 532. The Dcfeidant 
endeavoured to avail himfelf of a fimilar notice, but the 
maltcr of the vefTel having carried the goods beyond the 
place where they were to be delivered, and at which 
flic touched and delivered a part, and the fliip being 
loft on the ulterior voyage, it was held that the owner 
was liable beyond the lol. per cent, for the full amount 
of the lofs. It would be carrying the matter much 
further than the cafes have hitherto gone, to fay that bc- 
caufe a perfon docs not infure, therefore he fliall have 
no remedy for a lofs which is not occafioned by infu- 
rable perils. The contradl in this cafe is not very explicit, 
but it is to be expounded with at leaft as much liberality 
towards the public as towards the carrier. If then it 
had been cxprcfsly worded that the Defendant would 
not be liable for any lofs incurred by the negligence of 
himfelf or his fervants, unlcfs an infurance over and 
above the charge for carriage were paid, would not the 
Court reject thofe words, and fay that he (hould not re¬ 
quire a premium for infurance againft lofles which might 
happen for tlie w-’aiit of that care which is paid for in the 
price of carriage ? 



i8lo. 



Harris 


V. 

Packwooo 
and Another* 


Shepherd, contra. The cafes of Lyon v. Mells, and 
Ellis V. Turner are not applicable ; the firll was decided 
on the ground of grofs negligence in the carrier, who 
had accepted the goods to carry, not wpon the ground 
that he might not limit his refponfibility. In the fecond 
f afe the goods were not loft in- the couxle of the carriage 

which* 
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Hakius 


•v» 

PACKW'OOD 

Anolhcr* 




which the^efeiidant Jiad undertaken, but he had gone 
beyond the point where they were to be delivered. If 
the law, that carriers may limit their refponfibllity, be 
wrong, the Icgillature alone can alter it; but it probably 
is the wifeit policy to leave things to find theirown level; 
if the law fixed the fame price for goods of the higheft, 
as of-the Icaft value, no one would be a carrier. To 
flieWjithat the law had long been fo cilabliflicd, lie cited 
JCenrIck v. EggUJlon^ Aftyi 93. Tiley v. Morrii;e, G/i- 
boti V. Payilovt 4 Burr, 2291I- Clay v. IVillariy riH, Bl, 
298. I'zci v. Mountahiy 4 Eojl 371. A warelioufe- 
keeper may be anfwcrable, for a lofs by fire, if the lofs 
happens by his cfpecial grofs : but in general, 

a warelioufe-man is not anAvcrablo foi that fpccics of 
Jofs. So, a carrier, like any other perfon^ may be liable 
for grofs negligence, but if he makes an crpecial accep¬ 
tance of the goods, he is not liable unlc’fi the Phinthf 
(hews that he is guilty of this grofi negligence. It 
would be impoflihle for the Defendant ever to prove the 
negative, that he was not guilty of gvof; negligence, 
Rothwell V. Davlsy B, R* fittings after the Jail Kajlcr 
term before Bayley J., the carrier gave notice that lie 
would not be anfwerablc unlefs the goods were en¬ 
tered, and properly paid for.” Nothing was paid but 
the booking, and it was held tliat the Plaintiff could not 
recover. So, in this cafe, the carrier requires the goods 
to be ** entered according to their value,” which is not 
done \ fo that even if all that relates to the iilfurancc be 
laid out of the queflion, flill the Plaintiff cannot reco¬ 
ver. \La%vrince J. No, the w^ords arc, “ will not be 
^nfwcrablc unlefs entered,” he does not fay “ entered 
according tp the value,” but that the infurance fliall be 
according to the value,] Clay v. Willan is in point, 
where the words were that he would not be anfwerablc 
for goods above five pounds value, unlefs entered as fucli, 
and a penny infurance paid for each pound value. If 

the 
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the carrier were to fay he would not be accountable 
for any of hivS a£fs commiffivc oromifliv'e, although they 
amount to grofs negligence, that w'ould be an exception 
of the very thing, and the Court would not permit fuch 
a contradl: j but that is not this cafe. 


i8io. 



llARKlS 


Packwooo 
and Another. 


MANSFirn.n C. J. Thefc cafes, fo decided, fetyn to 
have dccitlcil the prefent. However we may wifli the 
law to be, we cannot make it dilFcrent than as we iind 
it- In looking into the books, we find the fpccial ac¬ 
ceptance much older than I had fuppofed it to be. And 
it leads to gro.it frauds, for on account of the number 
of perfons always attending about thefe open waggon 
yards and Oiiices, every perfon Handing around is ap¬ 
prized that this or that parcel contains watches or 
jewels to the amount of many hunilred pounds ; this is 
a great hiconvcnicnce, but l:o\ycvcr inconvenient it is, it 
feems that from tlic days of Ahyi down to tins hour, 
the cafes have again and again decided that the liability 
of a earner may be fo reilraincd ; tJicn the qucflion is, 
wdictlicr this lofs is within the contrail that has been 
made, and it feems, according to one or two of the cafes, 
that it is not; for the loflcs have been of a very fufpicious 
nature; in one cafe, the parcel feems to have boon lofl:, 
before it left tlic yard; but however, as there was no 
proof here of exprefs negligence, it feems that there 
muft be a rule abfolute for a nonfuit. It would, how¬ 
ever, be ufelefs to pafs any fuch ftatiitcs to limit the 
price of carriage, if a carrier be at liberty to charge what 
he pleafes: the price muft be reafonablc, 


Heath J. was of the fame opinion. In feme wag¬ 
gons there are particular fafe places in the very center, 
to dcpofit jewels and articles of fiiperior value, when they 
gre known to be fuch. 
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Habrb 


V. 

TPac’Kwood 
and Another. 


Lawrence J. I was not aware of the cafes which 
have been made ufe of, for the word infurance.” It 
is, a very foolUli woi'd, and if the Defendants had faid, 
we will not in any cafe be liable for the goods, unlefs 
a certain fum is paid, according to the value, it would 
have been clear and intelligible; and there is nothing 
unreifonable in a carrier requiring a greater fum, when 
he eSrries goods of greater value, for he is to he paid 
not only for his labour in carrying, but for the rilk 
which he runs, which is greater in proportion to the 
value of the goods. I would not, however, have it un- 
derftood that carriers are at liberty by law to charge 
whatever tliey pleafe : a carrier is liable by law to carry 
every thing which is brought to him, lor a reafonable 
fum to be paid for the fame carriage ; and not to extort 
what he will. 


Chambre J. I am of the fame opinion. The De-. 
fendants fay they will not be infurers, we will not 
enter into that fituation at all, unlefs we are paid ac¬ 
cording to the value. Therefore there muft be a non- 
fuit. 

Rule abfolute. 


a 6. 


Muller v. GiiRnon. 


After a Defend¬ 
ant has undertaken 
to accept Ihort no¬ 
tice of trial, he 
cannot compel a 
Flaiiitilf, relident 
abroad, to give 
fecurity for colls. 


RE Serjt. had on a former day in this term ob¬ 
tained a rule fiijif that the PlaintilF, who was a fo¬ 
reigner, and the captain and owner of a fliip trading 
from this country to the Baliicf and back, Ihould give 
fecurity for the colls of the a£tion. 





% 


Serjt. now ihewod caufe upon two grounds, 
Firft, on an affidavit that the Plaintiff had frequently ' 

traded 
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traded hither, and that it was believed he would return, 
and that according to tlic cafe of Nelfon v. Ogle^ Ante^ 2. 
253. the Court will not compel a foreign mariner 
trading to this country, to give fecurity for cods ; fc- 
condly, that the Plaintiff, liuving commenced this ac¬ 
tion for 613/. freight due to him, failed with his vef- 
fcl in September lalt, after which time, the defendant, 
on the 13th of ?hva»ber, obtained a Judge's order for 
tima to plead, on the ufual tenns of pleading iffuably, 
and taking thort notice of trial: he had fince pleaded, and 
the Plaintiff had now aftually given notice of trial, after 
all which, it was too late to alk for fecurity for cods. 


i 8 io. 

Muller 


V. 

Gernon; 


Serjt. (for wlinm Fr.'/r had obtained the 
rule,) endeavouretl to fupport it, on tile ground that 
when the Plaintiff coinmanced the action, he was in this 
country, and the IJcfendant was therefore not then en¬ 
titled to alk for fecurltv for cofts, and that as tlie Plain- 
tiff was owner of a veffel in which he had failed, there 
was not the fame probability of his iTtiivn as in the cafe 
of foreign mariners I'erving in the diips of Brhifli 
owners, which w^cre domiciled here ; and that this mo¬ 
tion was made before plea pleaded. 

Mansfield CJ. In 2 U.BU 593. M'uheN* Barejki^ 
this Court decided, tliat after the Defenilant had under¬ 
taken to accept Ihort notice of trial, they would not 
compel a loroigner refulent abroad to give fecurity for 
cods. Tliis Defendant has fo undertaken, confequently. 

The Rule mud be difeharged (a). 

(.7) Steel T\Li»cy(i). 

Marjhall Serjt., a few tei-ras abfolute to ftay proceedings untU 
fince, moved to make a rule fewurity thould |^e giveu for 


coRi^ 


VOL. 111. 


(i) Ex relatione Mru HohneSm 

T 
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Indebitatus nf- 
JumpJit lie's for 
goods/ which the 
Defendant had by 
fraud procured the 
PlaintiflF to fell to 
in infolventy and 
which the De¬ 
fendant had got¬ 
ten into his own 
poflefCon; for 
he couUl hot 
fet up the falcy 
becaufc his own 
fraud had pro¬ 
cured it< and the 
mere pofleflion, 
unaccounted for> 
raife an ajj'umpfit 
to pay. 


cofEsr the Plaintiff being an given for the fittings after Eajier 

American^ refident in Pbila* term. 

deipbia* 

r The Court faid the Defendant 

Shepherd Serjt. fiicwcd for came too late, and 
caufc, that notice of trial wa« Difcharged the Rule. 



Hill v, Perrott. 


^^57’Serjf. moved to fet afide tiie verdi£l which luic 
been found in this caufe for the Plaintiff, at the 
fittings after the lall Trinity term before Mansfield C. f. 
in London^ and to enter a nonfuit. The a<Slion was for 
goods fold : there were fpecial counts upon a contrail of 
the Defendant to pay for goods to be delivered at his 
requeft to Jean Meers Dacojla ; but the evidence being 
of a contrail to pay for goods to be delivered to Jfaac 
Mendez Darofta^ thofe counts failed the Plaintiff. The 
evidence was, that goods to a confidcrablc amount were 
looked out to be delivered to Dacqfla^ for which the 
Defendant undertook to accept a bill at fix months to 
be indorfed by Dactfia* The goods were delivered to 
Uacofioy and' afterwards were found in tlie Defendant's 
poffelfion: the whole was a fwindling tranfa£tion, in 
which Dacofia was a mere inftrument. Dacofia was 111- 
folvent, and the Defendant having become a guarantee 
for him, affifted him to buy thofe goods, which were, 
the moment after, made oyer to himfelf for his own in¬ 
demnity. The only count that would ferve the Plaintiff, 
was indebitatus ajfumpftt for goods fold, upon which he 
obtained a mdid. 
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Beji Serjt. on this day moved to fet afide the vefdift 
and enter a nonfuit. Whatever difficulty he might 
have in defending his client at another bar, there Vas 
no contraft of falc, he faid, between him and the 
Plaintiff, 


iSio. 



llaL 



PiSRROTT^ 


• 

The Court held, that the law would imply a gantrait 
to pay for the goods, from 'the circumfinnee of their 
having been the Plaintiff’s property, and having come to 
the Defendant’s poffeffion, if unaccounted for; and he 
could not be permitted to account for the poffeffion by 
fettlng up the file to Dacojlay which he had hiinfelf pro¬ 
cured by the moll: nefarious fraud, becaufeno man muft 
take atlvantage of his own fraud ; therefore iHikbitatus 
fij]hmpfit lay lor the goods, and the verJirt could be fup- 
ported, ami they 

Refufed the Rule, 


Domville, Demandant; Kinderley, Tenant; 

C0L1.IER, Vouchee. 


Nov a2. 


JiNS Serjt. moved that a recovery might pals, al- if a warrant (jf 

though the acknowledgement of the warrant of at- attorney for fuf- 
^ • j -n r f /erlng A recovery 

torney, wliich was taken the r.ajl Indies^ was not aeknowledged 

taken belore a notary public. He moved this upon an in a parr of the 

. 1 ’ I I I • c t r far 

affidavit, that the neccffiry deeds and a writ d lUdi- 

mus potejlittmy diredled to certain officers in the fime rendun-e of any 

regiment m whicli tne vouchee ferved, were l-nt out to nugillrate, 

Calcutiay but that at the time of th«r reaching the aa aflidavit of the 

arknowlcdj^p^ncnt, 

niiulo htfoi'c a Brltlpi ^-onful or agent there, will fufiSce, 
T 2 vouchee, 
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Domville 


•v» 

COLLIEIU 


vouchee, he was Rationed at LuckmWf in the domi¬ 
nions of the Nabob of Omle^ where he executed the 
dec<l‘!, and acknowledged the warrant of attorney, 
and an a/TiJavit of the acknowledgment was made 
by Paris BradJIsano^ EfquivG, one of the commif- 
fioiiers, before ^J.Bailliey Efquirc, the Brltijb conful 
or age^t of the Enji 'India Company, refident at the 
Court cf Luchfiowy who was neither a notary public, 
nor a magiftrate j the affidavit was not fworn before 
a public notary; and the vouchee Ibitcd, in a letter 
fent back to England with the deeds, that there was no. 
notary public within eight hundred miles of the pbee- 
Upon enquiry at the India Houfcy the truth of this llate- 
mont was confirmed by the Company’s lecretary and 
chairman. 


Ehe Court direfled that the recovery (liould pafs, upon 
firil obtaining an affidavit from the fecretary or chair¬ 
man of the Rtift India Company, tliat there was neither any 
magiftrate appointed by the Company, nor public notary 
refident at Luchnowy and provided tha( it fiiould be matle 
to appear that the acknowledgment of the warrant of 
attorney was taken before tw^o commiffioners, which was 
uor dilliuclly Hated upon the prefent affidavit. 
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Aubert V. Walsh. 


Nov, a6. 


^ ^HIS was an a£lion for money had and received, 
brought to recover back the premiums whiA the 
PlaintllF had paid to the Defendant upon an mftru- 
ment or policy, dated the 15th day of SepUmber 1808, 
by which, in confideration of forty guineas for looA, 
and according to that rate for every greater or lefs Aim 
received of Auherty jun., the Defendant promilcd to 
pay the PlaintiiT the fum of money which he had there¬ 
unto fubferibed, without any abatement whatever, in 
cafe a celTation of hoAilities between Great Britain and 


Money depofiN 
ed upon on itleg^ 
wager, laid on a 
future event, may 
be ixTfjvered back 
again before the 
period of time has 
elaplWl, on the 
expiration iif 
which tlic deciiion 
of the wager de¬ 
pends. 


France did not take place, followed up by a peace pre¬ 
vious to the re-commcnceniont of hoftilities, or preli¬ 
minaries of peace were not figncd, on or before the ift 
day of July 1810. "ibis was fubferibed, one* thoufand 
pounds, premium received,!5th180S. 

The Defendant accompanied the general ifTue with a no¬ 
tice of fet-ofl'. Upon the trial of this caufe at Guild¬ 
hall, at the fittings after Kaflerl^ixcw iSro, before Mans- 
field Q.l.y it appeared that the Defeiulaul had leceivcd 
the premium, raid figned the policy, rl>at on tJic 3i{l. oi 
OBoher 1808 a commiflion of bankruptcy ifilied again A the 
Defendant, under wdiich lie was duly found and declared 
a bankrupt, that ibon afterward;, and before the 1 ft day of 
July 1810, the feveral other prrfons who had paid pre¬ 
miums upon finiilar policies, claimed to prove before die 
commiflioners, the amount of the premiums paid, as a 
debt due from the bankrupt’s eftate; but that the commif- 
fioncrs refufed to permit the proofs. which the 

PlaintilF thought it ufclefs to prefer his and no di- 
reft demand was made for thcrc-paymcnt of the premi¬ 
ums before this m^ion, the declaration, in which was cn- 

T 3 titled 
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titled of Eajier term 1810. The Defendant contended thajt 
the Plaintiff could not fucceed, becaufe if the wager 
were illegal, the parties were \n pari deliHot and tlie law 
would not interfere to help eitlier. For the Plaintiff it 
was anfwcred, that it was competent for him at any 
time before the event was decided on which the wager 
was to depend, to abandon the contract, as had here 
been (Tone, and in that cafe, to recover back the pre¬ 
mium paid : Mansfield C. J. roferved the point, fub- 

jecl to which the jury found a vcrdi£t for the Plaintiff. 

% 

BeJ} Serjt., in this term, had obtained a rule nifi 
for fetting afide the verdift, and enUiing a nonfuit. 

Shepherd and MarJljall Serjts. on a fubfec^uent day 
{hewed caufe. Although this contrail is not drawn up 
in the regular form of a policy, it is a contract of wager 
on a fubjeft on which it was not legal to lay a wager, 
being prohibited by the flatute 14 Geo» 3. c. 48. f, i, in 
which the words, “ or any other event whatfoever,” go 
far beyond mere life policies, as was hold in the cafe of 
Roebuck yf, Hamerion^ Coivp, 737, upon a wager on the 
fex of the Chevalier jyEcn. And the fum paid having 
been demanded back before the time had elapfed which 
was to determine the policy, the Plaintiff may recover 
it. All the cafes decide that it may be recovered before 
the rifle has been run, and fome even go fo far as to fay 
that it may be recovered after the event has been de¬ 
cided ; though the greateruumber hold, that after the 
rifle has been run, the premium cannot be recovered 
back. Such arc Lowry v. Bourdieu^ 2 Dcug^ 470., where 
BuUerl, fays, there is a found diflindion between 
contrails and executory, and if an adl:ioji is 

brought withH^lpw to refeind a contradl, you muft do 
it while the contradl continues executory, and then it 
can only be done on tire terms of reftoring tlie other 

party 
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party to Ins original fituation.” Willes]^ there thought 
the PlaintifF entitled to recover back the premium, al¬ 
though the event had happened. \^Mansficld C. J. ,No 
lofs had happened in that cafe.] The party had waited 
to fee whether a Jofs would happen or not, before he 
jrefeinded the contradt, which was the reafon of the judg¬ 
ment. Afidree v. Fletcher^ 2 T. R* i6i . 3 T. R. §.66. It 
was held that the premium paid for a re-afluranoe could 
not, after the capture had happened, be recovered back. 
Vandyck v. Henvit^ i Eaji. 96. The premium paid upon 
a policy defigned to cover a trading with an enemy’s 
country, cannot be recovered back. Honxifcu v. Hancock^ 
8 Term Rep. 57J. Where money, depofited with a Itakc- 
holdcr upon an illegal bet, had been paid over by the 
ftakcholdcr to the winner with the confent of the lofer, 
and the lofer brought an a<llioa to recover it back, the 
Court held that poiioe ejl conditio p^Jfidentis. But in the 
cafe of Cotton v. ThtaLmdy 5 T. R. 40J., it was held, 
that although the riOc was deterniined, yet money de¬ 
pofited on a bet, and ilill rojnaitiing in the hands of the 
ftakeholdcr, might he recovered back from him by the 
lofer. Laraitjpide V. IVhilc^ 7 2 .535. The Defend¬ 
ant received 100/. to pay 300/. if articles of peace were 
not fettled between England and France before the nth 
of September 1797. The Plainliil'after that day fued on 
this agreement for the 300/., which it was held he could 
not recover, becaufc the wager was illegal; but it was 
held that he might recover back his premium, the Court 
faying, that it was more cpnfonant to the principles of 
found policy andjufticc, that wherever money has been 
paid upon an illegal confidcration, it may be recovered 
back again by the party who has thus improperly paid it, 
than, by denying the remedy, to give to the illegal 

contraA. {Chamhre J. That dofbiMflPbis been feveral 
times adopted in favor of opprffled perfons, but that is 
the diftinftion.] Tappenden v. Randall^ % Bof. £ 5 * Pull. 
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467. A bankrupt had paid two hundred guiiicns to thff 
Defendant to receive an hundred annually until the 
amount of the hop duties fliould reach ico,ooc/.> and it 
AVifs held that his aiTignces might recover back the pre- 
mimn paid, although the wager was illegal; and Henth J* 
there adopted i\$ found the diftindion taken by Bi/ihr 
between contrads ex,ecutory and executed, if taken with 
thofe 'modifications which he' necdlarily would have 
applied to it. Where novhing occurred of a tratiire too 
grofsly immoral for the Court to enter into any difeuf- 
lion of it, he thought there ought to be a locvs pitvikth- 
tta i and that a party iliould not be compelled againft 
his will to adhere to the contrad. In tl’.e pvefent cafe it 
is iiniKTL'flary to confidcr how ihc rights, of the paities 
would have flood if the til of Jitl^ had arrived before 
the PiaintilT had refciiuicd t'le coiUi*.;d,,m>r whctlur in 
that event the dodrinc of l.aatuJJ'iuk v. 7 / 7 :Vr, or that of 
honvr^ V. Bourdu’H Ihould liave j)reva:!v.d : fufllcc it to 
fay, that the rcfult of all the decifions in, tl.at where a. 
party has paid money upon a wager or policy tliat cannot 
be fuftained by law, there he may rcfci:;ii that contrad 
before the event has happened on w'l.ich the decifion of 
the w'agcr depends, and no cafe contr.uiids dii-i pofition. 
There is no par dtUBum in this cafe, for there is no 
moral turpitude in the contrad, a cliflindion that has 
been often eflabliflicd. 


Lens and Bejl Serjts. contra. In v. BcimVh'ti 

only BuIlerLy of al! the Court, takes (he <iiiliiic'^li(}n be-t 
tween contrads executory andtxecuted, and h^ does not 
mainly rely on It, but ordy adds il to his oilier veafons. 
'j'he diftindion howcv?r is fallacious as applied in the 
prefent cafe, for if a contrad l;c ilh>:gal, it is void ; it is 
then no c'ontrafljHBtcannot be faid to be cither cxt.-cutcd 
or excentory. Trrte (tifiir-dion is folid as applitfi to 
legal contiads, but here it makes no difl'crencc in fub- 

lli^nce 
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ftance or in law at what time the PlaintifF brings hia 
a£lion : it is not in his option to keep alive or to refeind 
a contrail, where the law declares that no contrail fub- 
flfls. l^Matufieiil C- J. In Tuppendeti v. Randall, the 
Court confidered the diftlniHon between contrails ex- 
cuted and executory as cftabliflied; the Judges all make 
that diilinillon \ it is not called in aid, it is the ground 
of their judgment^ although Lord C. J.-dlf- 

tinguiflied aifo between conlrarls immoral and merely 
illegal. J That lafl dillinilion may alfo well be quef- 
tioned as applicable to that cafe 5 for no contrail is in¬ 
nocent, which is produiliyo of inconvenience to the 
ftatc : but tbe ground of that cafe was, that up to the 
time of bringing tlic ailion, no difclofure had- been 
made of the amount of the h.op duties, and that the dlf- 
clofuro only was inconvenient and therefore illegal ; but 
in the oi Fo>fitr v. TLjcLrjy U, R. Trhi, 21 G. 3., 
afterwards in the E\clicqucr, i 7 ’ Ah 57. «. (tl.c fn ft 
cafe that was determined on \vagcro on ihe ct/!itlni;aii..e 
of peace or war,) the Court determinrd, that liom tiic 
nature of the fubjecl the liiiiig waa illogiil. J. 

It certainly was an ingredient in tjiat judgment, that 
fucli contrails influence mciia minds in a manner tliat 
may be prejudicial to the inte.ofls of the country, and 
therefore arc void at common law.] Tii-* Ih.ilntilf may 
elciT, indeed, wlicther he wdi ..vrail the cv-nt, to fee if 
the other party will voluntarliy pay Jdm, but that is not 
a legal coiifidcvation. The PJaintiii'^s only motive for 
veponfince in this cafe, was noL the iJicgaiity of the cou- 
tra<fl, but the bankruptcy of the paym dler, whofe af- 
figiiecs could not employ his cfFeifis in paying illegal 
wagers- The parties meant to contrafl on honour j the 
PlaiiitifF therefore ftill has all the f^-'curity he ever con¬ 
templated, the honour of the bankrupt, that he 

muft ftill look for the completion of his contrail. If lie 
has judged unwifcly, he nxuft abide by his choice. The 
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a£tion of Lncaujade v. White was brought, not to rca* 
feind, but to enforce the wager ; and it feema to have 
been Lord K^nyot^^ own fuggeftion that the Plaintiff 
fliould recover back the hundred pounds premium as 
money had and received. That cafe certainly has not 
been a£led on fince; and in Vandyck v. Hewitt Le 
Blanc J. juftly oh(krv$$ that the ground of that deter* 
mination had been (ince very much (anvaffed in the cafe 
of Honvfon v, Hartcoci. The law muft be a rule to 
every man ; and though it has been held for the protec¬ 
tion of the weak, that even where there is pqr deli^am, 
the bell policy is not to allow the ftrong to retain the 
money they have gotten, yet here the parties meet on 
equal terms, and meant to proceed without any reh reiice 
to the law at all. What neceffity is there that the law 
fhould raife an ajfumpfit to pay back to you the money 
which you voluntarily and with your eyes open have 
parted with ? The circumllance of money having been 
paid over to a winner, or ftill remaining in the hands of 
a ftakeholder, makes no dillerence: for if the party is 
to be fo far aided that he is to be put into the fame con¬ 
dition as if h^ had not paid the money, it is upon the 
ground that the money has pafled out of the Plaintiff's 
pocket into the hands of one who has no legal right or 
confeientious demand to liold it. But the obje£lion is, 
that where a tranfa£lion is illegal, as this is, no party to 
it can come into a court of law and claim a benefit; 
now to receive b^ick the money is a benefit. It is a 
proper punilhmenton the Plaintiff if he has fooliflily and 
improperly parted with his money, that he cannot again 

recover it. • 

Cur. adv. vult. 


MANSVfill^^PC* J- on this day delivered the opinion 
of the Court. This is s n af^ion on a wager brought to 
recover back the premiums paid*, and it is refifted on the 

ground 
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ground that it is an illegal wager, and that before the 
period at wlvch the wager was to be determined, the 
Plaintiff claimed the pioiiey which he had jgidvanced to be 
repaid. There have been many cafes cited, to prove that 
in the" cafe of payment of money on illegal tranfaflions, 
potior ejl conditio p^dentis \ but the diftinilion is taken 
here, that the demand of the rheney bark, before “th^ 
day, was a refeinding of the illegal contra^. Theii'e is, 
liowcver, fome doubt on the foundnefs of that diftinc- 
tion, unlefs accompanied with fome qualification, for it 
does not clearly appear what is the period before which 
die contrafb may be refclniied, becaule a man may wait 
till the event of the wager can be very clearly known 
and forefeen, and may he then refeind the contrail, and 
favc his money ? However in I^oivry v. Bourdieu^ Bul^ 
hr J. took the diftini^lion between a cafe where the 
event had happened, and where a man had taken his 
chance of winning, and the cafe where he ha 4 not; and 
that diftinftion was exprefsly adopted by the Judges of 
this Court in Randall v. Tappendeuy which was moft 
clearly decided on that ground; and fubjefl to the ob- 
fervation above made, I diink there is gobd fenfe in that 
diftinftion j and why fhould not a man fay, you and I 
have agreed fo and fo, but the agreement 23 good for 
nothing; 1 cannot bind you, and you cannot bind me,^ 
and therefore 1 defire, before the event happens, that yoU 
will pay me back my money: this is, in faft, a reliev¬ 
ing againfl the effefts which an illegal contrail, perfe- 
vored in, would produce. We therefore are of opinion 
that this diftindtion muft be fupported. But there is a 
very flrange cafe in Mr. Loft'% Reports, Walker v. Chap¬ 
man v. Walter ; Lord Mamfteld however there feems to 
have adopted the fame doctrine; and by his 

cx'preflions as if the perfon came into eaSSSniOt to have 
the money back again after the event decided, but to 
Tcfcind the illegal contrafl. I muft take notice of one 

cafe, 
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cafe, a very ftrong one, reported m 7 T. R., Lacaujfade 
V. Whitej where the Court f.iul, it was more confonant to 
policy, that money paid on an illegal contraft might be 
recovered back, than that it fhould be retained. That 

A . 

was a ftrong cafe certainly in favour of the prefent De¬ 
fendant ; but this dodlrinc is direflly contrary to what 
Loitl Kenyon C. J. fald aftcrwartls in Ho^vfou v- Hancock^ 
where he feems to havp entirely forgotten Lacaujfade v. 
White, Lord Kenyon there fays, there is no cafe to be 
found where, when money has been actually paid by 
one of two parties to the other upon an illegal contraft, 
both being partkipes criminisf an adlion has been main¬ 
tained to recover it back again.” Now this is diredlly 
contrary to Lacaujfade v. White ; and he afterwards fays, 
that Houjon V. Hancock is very different from that cafe, 
which he fays ** was the cafe of a flake recovered from a 
flakeholdcr, before it had boon paid over.” Lut here he 
certainly miflook Lacaujfuk v. White entirely, for there 
is no flakeholdcr in the cafe, nor any thing like it: and 
in I Eaji^ ^6., Vaudych v. Htnuit^ it was faid by Lord 
Kenyouy that the rule had been fettled in all times, that 
where both parties were in pari deliElo^ potior cjl conditio 
pojfidentis. I mention thofe cafes to flicw that the autho¬ 
rity of Lacaujf’de v. White is very much fliaken, and 
cannot be relied on, and that wc do not decide on the 
authority of that cafe. But here the Plaintiff, before the 
time of deciding the event, refeinds tlie contradl, as he is 
at liberty to do. 


Rule difchargc<^. 
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'J'HIS was an aftion upon a policy of iiifurance> ilatcd A neutral vclTiJ 
in June 1808, upon a voyage at anti from London notfeaworthy 

RigUj during Jicr flay there, and from tlicncc to the videdwithd^* 
port or ports of difeharge in Scotland^ upon the fliip Penn^ ments to prove 

fylvaniay Captain George Thomas, This caufc was fir ft ^^^Ak^hough^the 
tried at Guildhaily before Mansfield C. J. at the fittings produdionofthofe 
after Hilary term 1810, when the Plaintiff gave evidence 

of an adjuftnaent, which being a furpfizc on the Defend- captured by one 
ants, they wore but inipcrfc<flly prepared to refiftj particular belligerw 

and although they gave fuch evidence as they could, her kable 
the cafe was not fully before the jury, a verdift demnation under 
pafled for the Plaintiff, fubjeft to a point referved, ^ ordinance of 

whether the adjuftment were conclufivc againft the De- IfT^utral vef- 

fendant. fcl beinfured on 

a voyage on which 

Majfiiall ScYjt. in liafier term 1810, obtained a rule neceffaiy*10*^03 

nfifoT a new trial upon two grounds; ift, that the ad- fimulated papers, 

juflmcnt was a furprii^e on the Defendant; adly, that to elude 

, _ , . , . ^ J’ oneofthe bcJli- 

thc eflciLl ot It was repelled by evidence on the part of gi.*rc*nts, whether 

the Deleiulant, fliewing, by a JJanl/h {eutcncc of Lon~ pennifTion to carry 

fdemnation, that the Jhip, which had been rcprefeiiled 

to the underwaiters to be Amevlcany was not furniflied licy? quart, 

with all thefe documents which either by the law of American^ 

nations or by treaty, fbe ought to poflefs. ihe nature of do7i toiJ/ja, was 

an adjuftment, he argued, was well ftated by Lord Ellen^ hy the 

borough C, J. in the calcs of Herbert v, Ckampkny i Campb, ^^ed for ch”* 

N.P, Cjfi I37.> and Shepherd v, Chenvtery ibid. 174,, cumflantial rea- 

fonS) aud, amongftr 

others, the want of a fea-pa{fi)ort and niufter-rolls, provided with falfe clear- 

ancps from but they were not prix^uced. Htf^J^paliport w'ould liave proved 

lha had come from Lotulouy which, under the iJcr/z/i^^ecrce, would lie a ground of 
condemnation by the French. Held that although it would fubjetfl her to this rilk, 
fhc o\ight not to be without Uiofe documents w'hlch would prove her neutrality with 
refpedk to other belligerents. 

who 
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who fays, it is a promife to pay, which is not bind¬ 
ing, unlefs founded on the confidoration of previous 
liability. 

Mansfield C. J. It is clear to me that there was a 
furprize. If the Plaintiff means to rely upon an adjufl- 
mdnt, he ought to give notice to the other party of hia 
int^tion. to the other point, it feems to be clear 
that an adjuftment is not binding if it in any degree pro¬ 
ceeds on ^liftakc. 


Lawrence J. It is always competent to the De¬ 
fendant to (hew that the adjuftment ought not to bind 
him, although it is primd facie evidence of a cafe. There 
muft be a hew trial. 

Shepherd and Beji Serjts. fhewed cuufe againfl: the 
rule. 


Upon the fecond trial, at the fittings after Trinity term 
i8io, at Guildhally before Mansfield Q.^ J., it appeared 
that the veflel infured had come from New York to 
London with a cargo of pitch, tar, and other naval florcs ; 
from hence fhc was chartered from Lendon to Rigay and 
back, and failed on tlic voyage under a licence; 

while fhc was lying about two miles from the caflle of 
Elfmeury flio was boarded by a privateer, which carried 
her into a Daniflj port; flic was libelled in the Prize 
Court of 7*caland as prize, and cond.enined; the fentcnce 
of the Court was as follows: “ In this prefent caf(/ 
againfl George Thomasy who, together with the fhip Penn- 
fylvaniay whereof he v/as mailer, lias boon brought to 
this place on his voyage from l^oruhiiy it has been afccr- 
tainod, PiitnfyhKmia h not provided with any 

fea-paflport, whereof Captain Thomas has alleged as the 
reafon, that tlic pafljiort granted Jum from his home 

ji ftatioir 
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ftation at Nevf Tork, was ftyled for a fixed voyage From 
New Tirt to Madeira ; in confequence whereof the 
Nort/j American conful at Lmdon had kept this p^tflporty 
fignifying, according to the nature of the pafiport^ it 
was indifferent whether he had it or not; befides, he has 
exhibited in the court a certificate from the North Arne-- 
rican conful at London^ purporting that, amongfi fdVeral 
papers, he has depofited his fea-p:^port with the faid con¬ 
ful. Now, as the reafon alleged of the want of a paff- 
port is infignificant, becaufe Captain Thomas ought not 
to have undertaken other or more voyages than fuch 
whereto he was authorized by his government, this 
want is alfo, (agreeably to the regulation for privateers, 
and the lawful adjudication of prizes of the 14th 
1807,-8,-9, letter c,^) a reafon of condemnation, and 
the Court has no convenient reafon at all to deviate froni 
this feverity refpe^ling the circumftanccs of the cafe in 
eoncretoy being all againft the captain. Thus, four men 
of his crew have unanlmoufly declared, that two days 
previous to the feizure, in order to perfuade them at 
Mlfineur to affert that they came from Bergeriy hd had 
replied to their objeffions in this behalf, that he was 
provided with clearings from Bergen^ and that ho had a 
journal, conceived In fuch a manner as to make it appear 
that he came from Bergen: the remaining people of his 
crow, not confefling to have heard any fuch tiling, had 
neverthelefs'not found it feafonable to deny, that at the 
time mentioned by the faid four witneffes, he hath had 
fevoral of the people collctlcd (a) in their proof; and 
the captain, who denies to be or to have been provided 
with clearings from Bergen^ &c. has, notwithftanding, 
confeffed that he hath ordered the people to fay that the 
fhip came from Bergen* Likewife, it is a|^rtaiiied, that 
when the captors came on board, he told them that he 




1*8 to* 



*8tkbx, 


v* 

Lacy* 


(a) Stmb* Some error of the tranflator* 


came 



t88 


CASES iH MICHAELMAS TERM ■ 



Steel 


V. 

Lact. 


came from and that he did not change this de-* 

claration previous to his appearing in the court. A 
witnefs, yet of no unqucftionable credibility, has con- 
flantly perfevered in faying, that after the feizure, papers 
had been burnt on board j befides, conHderable wants 
exift amongfl Captain Thomas'^ papers ; as, for inftance, 
that ^is journal does not at all proceed from the time 
when he left ultimntcl)'*his pretended home, but begins 
at a voyage from Guadaloupe ; though he relates, that 
previous to that time he had failed from^^rit; Turk to 
Madeira^ and from thence to (Jtiadaloupe^ he is not pro¬ 
vided \v!th any muilcr-roll; and the agreement in writ- 
intr for the wa:^es, made b(Jtwooii the rncdler and the 

*J «T> ^ 

crew at l^cndcn^ is not atlcilod hv the North American 
ronful of the faid place, whoivby it might appear that 
at Icall it was with ihis olheers knowledge that he 
undertook this voyage j funlioi* there has been found 
amongll his papers, a letter, hri\i.ig all the cluira£lcvs 
of bei’-g fictitious, and fabi^atcd fvir the purpofe of 
making it probable that it is fr.r account of the fhip's 
pretended owner he is to fail for I^’gth hi order there to 
purcliafe a return cargo. We areef the opinion that the 
aforementioned partly dcchivc and partly fufpicious 
arc fuflieiont for to decide the fate of the ^n^ Pemifyivama^ 
and that it is nccdlcTs lo ciiumcrate the feveral other 
fufpiclous circuinilrmccs wliich aggravate the fame.” 
Wherefore the fcntciice proceeded to condemn the vef- 
f-*l as prize. From tliis fcntoncc ih.e Captain appealed 
to the High Court of Admiralty nt Copcnl.ugcn^ winch 
confirmed the decree in the following terms : “ It is in 
confejfo that the Ihip, pretended to be North American 
property, hath no fea-paflport, in which refpedl Capta in 
Thomas hath i^rted that his pallport was Itvlcd for a 
.voyage from Ne^w Tor ; to Madeira ; and that the Ame^ 
rlcan conful at London had retained the fame, it being of 
no avail, as to the nature of the paflport, whether the 

Defendant 
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Defendant had it or not: hence it follows, that even if 
Captain Thomas has been in pofieifion of fuch a pafl^ 
port, he hath at lead undertaken other voyages than 
thofc whereto he was authorized by his government, on 
which the palTport fo delivered could not prote£t him: 
this circumftance muil, in cafuy be fo much the more 
binding againft him, as^the other drcumftances qjF the 
caufe are likewife againft him. Out of his fliip’s crew, 
four men have witneiTed that Captain Thomas had or¬ 
dered them to fay, that the (hip came from Bergen: ^ 
bcfidcs, he declared himfelf that he had papers along 
with him, purporting that he was cleared out from the 
faid place. This clrcumftancc is corroborated thereby, 
that Captain Thomas has confeiTcd to have ordered them 
to fay that he came from Bergen^ which alfo he declared 
to the captors at their arrival at the fhip, though he came 
from England: to this muft be added, that the ihip*s 
journal or log-book is not commenced at her departure 
from North America^ and that fhe has not been provided 
with any mufter-roll, delivered or attefted by an Ame^ 
ricati officer, on account whereof and of the regulation 
for prizes, S. Q. A., the fentence of the Prize Court, as 
tothefhip's condemnation, ought to be confirmed.” The 
evidence of Thomas the mailer, who was gone out of this 
country, was read from the Judge’s notes of what he 
hiid fworn on the former trial. He depofed that the 
fhip was an American^ that he had all regular documents 
on board, but that he believed they were all left in 
Denmark. That he had a fea-paflport and a Britijb 
licence, but that he produced neither to the Court at 
Elfineur: he did not produce the paflport, bccaufe it 
would have fhewn that he came from New Tork to 
England with naval ftorcs. It was not ufual for vefiels 
to take a palTport to go up the Baltic: he had told the 
mafters of the privateers that he came from Bergen^ but 
he did not produce clearances from Berlin; he had 

Vot. III. U fuch 
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fuch on board. He had kept the charter-party and the 
^ea-pafl]iort. The American conful, being examined, 
fwore, that when the fhip failed from England he mufl. 
have been fiuisficd the due papers were in his office. 
The firft underwriter on the policy fwore, that he did 
not know whether, at the time of the fliip's failing in 
for Righy it was necefl'ary for a fliip to have 
emulated pipers, but that at prefent it w^as quite 
necefiary: fevcral brokWs and other witnefles proved, 
that fince the Berlin tlccree, the date of which was 
November 21, 1806, a fliip could not fafely proceed to 
the ‘without fimulatcd papers: that no policy 

would now be underwritten without liberty to carry 
Emulated papers j that fome underwriters had rcfiifcd to 
fubfcrlbc policies, becaufc the fimulatcJ papers were 
not well arranged ; that no fhip could fail to Rnjfa 
without fimuluted papers, but that fome policies on that 
Toyage did, and others did not coniaiii an e.xpreinon of 
the liberty to ufc them. The Defendant, as before, con¬ 
tended upon this evidence, tliat the fliip was not pro¬ 
perly documented as an Americntiy and w^as therefore 
not feawortliy. Another ground of defence which he 
took, was, that flic had carried fimulated papers without; 
permiffion. MnnsjieldC, J. put a queflion to the jury, 
whether a fliip could now fail to the Baltic without 
fimulated papers, and they gave it as their opinion tluit, 
fince the Berlin decree, fhe could not. The jury again 
found a verdift for the Plaintiff. 


Marjlmll in this term again moved to fet afide the 
Verdift and enter a nonfult, upon both the abovcmeii'* 
tioned grounds of defence. 

Shepherd and Bejl Serjts. ftiewed caufe. Every perfon 
who underwrites is bound to know tlte ufage and courfe 
•f the trade, and the mode of carrying it on, and if l\e 

infurcs 
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infiires the voyage, every thing which is neceflary to the 
performance of the voyage is lawful under that infur- 
ance, without the perniiflion being exprefled. Thus, in 
the cafe of Matthie v. PettSy l Park, 6 ed, 29., the po¬ 
licy was on an adventure, contraband by tlie revenue laws 
of Spai/2y at and from Najfau to Cam^eachyy and at and 
from Campeachy to Najfauy and the rilk to endure upon 
the goods until the fame lliould Ue difeharged and fafely 
landed : the fliip, being arrived in the bay of Campeachyy 
made fignals for barks or launches from the fliore, which 
came off, and the goods were put on board them, but 
before they were landed, they were taken by guarda 
cojlas: and it was contended that, as the policy did not 
exprefsiy include the rilk in craft and lighters, thefe 
goods were not within it; Lord Alvnnley left it to the 
jury whether it were not notorious to the underwriters 
that this was the ordinary mode of conducting that 
trade 5 for that if it were, they mufl be underflood to 
aflent to it, and the jury found it was ; and upon a rule 
fiiji for a new trial, the verdift, wliich had pafl'ed for 
the Plaintiff, was fuflained upon this point, although it 
was loll upon the ground of a variance, becaufe the lofs 
was averred to be by hollile capture, whereas it was 
occdfioncd by a revenue cutter. \^Laivrence J. Th^ 
policy was, until the goods were difeharged and fafcIy 
lauded.] The duty of the mailer was difchargcil as 
foon as the goods were over the lhip*s fule. 
fidilQ, J. In the cafe of ^parro^M v. Carruthers-^ 2 Sira, 
1236., it wa^? held, that when the goods were delivered 
out of the lijip on board the owner’s own lighters, the 
rilk ccafcd.] So here, as in AlaUkic v. F^ttSy they are 
to be cdnlidercd as b*'ing virtually on board the flilp, fo 
long as they arc in the courfc of being dealt with in tlve 
purfuance and performance of the voyage. It is ne¬ 
ceflary to tho performance of this voyage, that the vcflel 


^ould have fimulated papers : for if, being detained hy 
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a belligerent, the maftcr produces fimulated papers, Ii 4 i 
cfcapcs; if he has them not, he is condemned. The 
a£bs of the ufurper of France have made fo complete a 
change in the circumftanccs of maritime commerce 
throughout Europe^ that the mode of carrying on trade 
is entirely altered ; that which was foimerly the general 
rule is now become the exception, and that which was 
the exception is become the general rule; it is necef- 
fary to exprefs the exception in a contraff, it is not 
ncceflary to exprefs the general rule. It was therefore 
unneceflary to exprefs in the policy the permiffion to 
carry fimulated papers, or to fnpprefs the genuine 
papers.- It is clear law that the affuted need not dif* 
clofe that to the underwriter, which is notorioufly known 
to all men. It is notorious that a fliip cannot go this 
voyage without fimulated papers 5 it was in proof that 
underwriters would not infurc without them. The 
Defendants knew the voyage they were infujing; they 
knew that without thefe papers the velTel niuft have been 
condemned. They knew the veflcl was an American^ 
and that (he had been at Lwdon^ which alone would, 
under the Berlin decree, be a ground of condemnation. 
It is immaterial, therefore, whether they were informcti 
that ihe came hither with a cargo of ftores contraband 
of war. This Court decided in the cafe of Tonlmin v. 
Anderfon^ antCy i. 227., that a mailer may take any thing 
on board which does not neccflarily incrcafc the rilk, 
unlefs it be proved that the taking it on board does 
aftually increafe the ri/k. The taking thefe papers on 
board, (to fail without which would be abfolute deftruc- 
tion,) certainly does not of nccclPity incrcafc the rilk, 
nor have the jury found that it did. Law is a relation 
to things, and as times and circumllanccs alter, the law 
muft alter accon'ingly. Sir JIT. Scott has declared that, 
under the prefent circumftanccs of Europe, if trade with 
the continent is to be carried on at all, it niuft be carried 


on 



IN THE Fifty-first Y£ar of GEORGE III. 



on by the aid of fimulated papers. If a licence to carry 
them be not implied, the fubferibing a policy is equiva¬ 
lent to an abfolute contract to pay the aflured the value 
of his goods upon their arrival in France^ whither they 
will affurecUy arrive, without the aid of thefe papers. 
If he be not at liberty to carry them^ it would amount 
to the fame thing as if the veflel were warranted free 
from capture by an enemy. Not only therefore is this 
licence implied, but it becomes an imperious duty on 
the aflured to provide fuch papers: without them the 
Ihip is not feaworthy, and the aflured would be guilty of 
a fraud if he were to omit them. 

Secondly, as to the abfence of genuine documents. 
If the veflci be at liberty to carry limulated papers, it 
neceflarily follows that the mafter is at liberty to fecrete 
all fuch genuine documents, as being contradiflory 
to the fimulatcd papers, would, if produced, evince the 
ileception, and render his condemnation certain. It 
would alfo have appeared by the real papers, that this 
neutral veflel had been to London with a cargo of naval 
ftorcs, contraband of war, which would have enfured 
her condemnation. Befldes, it does not appear clearly 
by the fentcnce, that tlie Court relied on the abfence of 
the genuine papers. The fcntence fpcaks of “ partly 
dc'cifive and partly fufpicious datat* without diftinguilh^ 
ing the one from the other. ^Mansfield C. J. The Court 
clearly fay, they rely on tlie want of a fea-paffport, and 
the Defcntlants’ own evidence fliews that they had not 
that.] No cafe has yet decided that fuch a fentence ak 
this, not adjudicating the ground of condemnation, pre¬ 
cludes evidence of what papers the veflel had, and what 
fhe had not j and by the evidence of the mafter it ap¬ 
pears, that fhe had all neceflary papers } but where occa* 
flon required it, he was at liberty to fupprefs them, 
becaufe they would have fubjefted the Ihip to certain 
condemnation under the Berlin decreci and it does not 
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lie in the mouth of the underwriters to demand, that the 
captain fliall have papers which would bring certain 
ruin on him and on themfelves. Cejfaute rationcy cejfat 
kx. It was formerly necefiary that an American or 
other neutral fliip fhould be documented as fuch. Why ? 
For her proteftion, and in order to exempt her from 
thc^erils of war; bccaufc without fuch documents fhc 
could not enjoy the be^nefits of her neutrality when cap¬ 
tured by a belligerent- Formerly an American or other 
neutral (hip, duly docuineiited, could freely pafs the 
feas; but now, fmee the Berlin decree, liie would be 
completely dedroyed by thofe documents which prove 
her neutrality: they v/ouKl enfure certain confifea- 
tion. The law is net fo abfurd as to pronounce al¬ 
ways the fame judgment upon the fame fa£ls, when 
the roafons that make the judgment applicable to the 
fuels ceafe : it makes no difference that tins was a cap¬ 
ture, not by the French^ but by the Dauesy for it Is no¬ 
torious that Alice the Berlin decree, all the continent of 
Europe is regulated by the Anne praili«'e, whether legal 
t)r illegal. It was moreover both lawful and incumbent 
on the maftcr to take rncafurcs for his proteftion againfl 
French capture, tlic rifk moil to be dreaded of all which 
were covered by this infurance, although in the event it 
happened that the lofs was occafioned by a Danijh 
force. 


Mmjliall and Vaughan contra. There are three 

groiuids of defence in this cafe. Fiiit, that tl:e fl.ip had 
not fufHcieiit documents on board, Secondly, that the 
EuniJJj fontcnce of condemnation is conclufivc evidence 
that (he is not, for the purpofes of this policy, neutral, 
but enemy’s property ; and thirdly, that file had on board 
fimulited papers- without any licence either expreffed or 
implied. I. Every fidp pofleffes fome national charaftcr, 
and it is ncceflary for her to comply w'ith thofe regula- 
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tions which arc laid down in order^ to diftinguifli her 
country j and for want of fuch compliance fhe is liable 
to be detained or conflfcated. Rich v, Parker^ 7 T, 
Bar%illai v. Le*iuis, z Parkj (6 cd.) 469. And the fcn» 
tence of condemnation is dccifive evidence againft her 
neutrality. Saloucci v. IVoodmafs^ 2 Parky 471. Boltori 
V. Gladjloney 5 Eafty and antCy 2.^5. The fabrionted 
papers found on board, the falfe journal from Guadam 
loupCy the fictitious account of her voyage from Bcrgeriy 
all of which are mentioned in the fentcnce, decifively dif- 
proved her neutral cliaraClcr. It never was before fug- 
gelled that fimulated papers might be carried without a 
licence. By the marine law of EuropCy the circumllancc 
of having fictitious papers on board is a lawful ground, 
at loafl of detention, if not of confifcation. Cafe of the 
Welvaarty I Robhifutu 122. Cafe of the Joanna TLoIeriy 
6 Rob. 72. Marsy 6 Rob. 79. Another ground, on 
which the Defendant might fafely rely In this cafe, is tho 
fpoli.ition of papers, which has always been held aground 
€^f detention. FJftng 2 Rob. 109., where Sir U\ 
Scett lays it down as a general rule, that as far as freight 
is concerned, the owners were legally bound by tire 
niifconduct of the mailer, by the fpoliation of papers. 
It is not within the province of the jury to find tliat 
limulatcd papers are indifpcnfabic to this voyage: at 
leall their verditT cannot alter the marine law of Europe. 
If they arc indifpcnlablc, yet they ought not to be taken 
on board, in contravention of that law, without permif- 
fion. Ihc allured were guilty of a culpable conceal¬ 
ment in not clifclofing to the underwriters that it would 
appear upon examination of the lliip’s paliport that fit© 
had come to England with naval Itores, if that were 
really a ground of condemnation j but in trutli there 
was no reafou w^hy the mailer Ihould not produce tJiefo 
papers ; the carrying goods contraband of war, is, by 
the law of nations, only a ground pf condemnation, i^ 
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the veflel be taketii while they are on board. [Law- 
rence J. cc. But does not the Berlin decree confifeate 
all fliips whatever coming from London?] Yes, bttt it 
is not in evidence that that law, made by the ufurper of 
Francs^ has ever been adopted by any other nation ; and 
what is the received law of a foreign nation is a faft to 
be proved by evidence. The Berlin decree does not 
make the law of natiops: it never was obligatory on, 
©r adopted by, the Danes^ Znvedes^ or Rjiffianj ; nor was 
it the ground of this fcntcncc of condemnation, which is 
very full and elaborate, and proceeds to condemn the veflel 
on principles of general marine hw only; the proof is, 
that although it four feveral times nieiir^ons her coming 
from London^ which under the Berlin decree would alone 
be fatal, it contains not a hint that fhe was liable to con¬ 
demnation upon that account. [^Heaih J. acc.] It was 
clear that the maftcr did not believe the Berlin decree to 
be received in Denmark^ by his confeflion of coming 
from London* ^La%vrence J. It is not your point to 
difprovc that thefc nations have adopted the Berlin de¬ 
cree, but that which you have to combat is the argument 
that the veflel being liable to capture and condemnation 
by the French^ under the Berlin decree, it was ncccflary 
for her to be fo documented as to avoid that danger.] 
If indeed the danger of French capture were the princi¬ 
pal rilk in this voyage, theM might be more colour for 
the argument j but looking at the contraft between the 
parties, the nature of the voyage, and the circumflances 
of the cafe, it is evident that DaniJIj capture in the Baltic 
was the peril principally to be apprelicnded; and who 
can fay that if this velTel had been fairly documented as 
a neutral, (he would have been condemned in this cafe. 
Neither the praflice of any man, or of any defeription 
of men, nor any ckinge of circumftances, can alter the 
general law. ^Mansfeld C. J. In the cafe of Davies 
V^Powelly Willes which was trcfpafs for diftreining 

deer. 
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deer. Lord C. J. Wilks fays, ** The argument ah in^ 
uf$tat9i though generally a very good one, does not hold 
in the prefent cafe- When the nature of things changes, 
the rules of law muft change too. When it was holden 
that deer were not diflircinable, it was, becaufe they 
were kept principally for pleafure, and not for profit, 
and were not fold and turned into money, as th^y are 
now. But now they arc becoqne as much a fort of huf- 
bandry, as horfes, cows, fheep, or any other cattle. 
Whenever they are fo, and it is univerfally known, it 
would be ridiculous to fay, that when they are kept 
merely for profit, they are not diflreinable as other 
cattle, though it has been holden that they were not fo, 
when they were kept only for pleafure.”] There is no 
power in this country which can alter the marine law, 
except that the Icgiflature may dc it fo far as regards 
our own prafticc. A foreign ordinance does not con- 
ftitute a part of the law of nations. Mayne v, Walter^ 
1 Park, {6ed.) 474. A French ordinance prohibited 
Dutch fliips from carrying a fupercargo belonging to any 
nation at enmity with Frcncey and the vcflel was con¬ 
demned becaufe flie had on board an Engit/lj fupercargo. 
Our courts at once flirunk from the idea of recognizing 
this ordinance as part of the law of nations, and faid it 
was an arbitrary and opprefTive regulation. Pollard v. 
jBr//, 8 Term Rep, 434. confirmed the fame doclrine- 

C«r. adv,. vult. 
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Mansfield C. J. on this day delivered the opinion of 
the Court. Thequeflion is, whether thePlaintifF is entitled 
to recover, or not i if not, a nonfuit is to be entered. 
This is an infurance on a voyage to Riga ; in the policy 
there is no provifion permitting the infured to ufe fimu- 
lated papers, on which there has been a great deal of 
argument, but which, in the judgment I am going to 
give, one may almoll leave out of the cafe ; and on the 

evidence^ 
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evidence*, I tiiink it was quite improper for me to afk 
the jury wliat I did, refpedling the neceflity of (imulated 
papers. At the fame time, I give no opinion on what 
might be the cafe, if the fame point was to arife on pro* 
per evidence; but there nniil be pretty llrong evi¬ 
dence of the ncccflity of fimuhited papers, to induce the 
Court *io give fiiii£i:ion to them. But the queftion I 
aiked was aUb improper, ^becaufc it was, as to what is 
now necefl'ary ; tl:c jury took it for granted that tlie i?t7- 
//■// decree was adopted in Dcfiiiiarky but on looking at 

the fcntence, it is pcrfetlly clear th:;t the Court in Den^ 

* 

inarh did not proceed on tiie Ucril:i decree, otlierwifc it 
would have inllantly pronounced a ic.ncnce of con- 
clcmnatioa on the firil line of it; namely, that the 
fliip came from London ; that alone would have been 
faiiiclent. It is Rated on tiie face of the fentence, that the 
want of thefoa-paflport war. a ^(n'oundof condemnation,and 
that the Co'irt liad no convenient, (meaning no fuificient) 
reafon, to depart from rids R verity, the circumftanccs in 
conerdo bcinrx «all aixainlt the cai/ialn. I'or the reafon 
I have it lo manifelt tb.n tlie Berlin decree 

could not fubfiR in D.nnutrh^ and tl-’.t being fo, the 
(h’p is ill the common iLite of an Auu-rlcan fliip, wliich 
rlicrefore ought to be iIocumcntc\! a.s a neutral Riip: 
it is quite ridiculous to talk of this fliip being an Ame^ 
f-u wiy if flic is not to be documented as an American 
fliip, Wc arc of opinion therefore tliat the Rule mufl 
he abfuliite for a 
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was an aflion upon a policy of infurance, at 
and from Surinttm to London, l/pon the Vial of 
the caufe at Gidldhally at the •'fittings after Trinity term 
1810, before Mansfield C, J., it appeared, that the veffcl 
arrived at Surinamt and lay there a confiderable lime 
before flic failed, during which flie took in a cargo of 
goods, of the v.iluc of 6000/. She failed on the home 
ward voyage on the ift of Augufi 1808, but before flie 
got down to Braanis point, at the mouth of the Snri* 
nam river, flie grounded and was loft. The defence fet 
up by the underwriters, mms, that the veflcl was not 
feaworthy ; it was proved that the vcflel broke ground 
without a fufTicicnt complement of men for the voyage, 
and that flic was leaky ; the PlaintifF endeavoured to 
flicw, that the damage had been occafioncd by acciden¬ 
tally ftriking on nn anchor in the Surinam river j but 
feme witnefles proved that the fliip’s timbers were rot¬ 
ten, whereupon Bty? Serjt., for the PlaintifF, faid, he 
would admit that fhc was not feaworthy, and would 
take his vordifl only for a return of tlic premium, and 
accordingly, without the cafe being fummed up to 
the jury, a vciilit^ pafTcd generally for the Defendant, 
upon tlic counts on the policy, without the jury fpc- 
tially frnding what was the defe£l which rendered the 
vcfTcl unfit for the voyage. 


A fhip is fea- 
worihy, if fhe is 
fufficiently fur- 
nifhed for the fer- 
vice in which fhe 
is for the prefent 
tiinu engaged. 

Therefore, a 
fhip much out of 
repair U feaworthy 
in harbour, and is 
prolctfked under 
the word “ at.'* 

And as a full 
f ompleinent of 
men is not ncccf- 
fary in haibour, 
fhe dots not ceafe 
to be feaworthy 
for want of a crew 
till fhe fails on the 
voyage without a 
crew. 

If a fliip^ fea¬ 
worthy to lie in 
port, fails without 
being rendered 
feaworthy for the 
voyage, upon a 
policy “ at and 
from,” there can 
be no return of 
premium. 


Shepherd Serjt. in this term obtained a rule nifi to fet 
afide the verdifl: and enter a nonfuit, upon the ground 
that the policy being “ at and from Surinaniy* the flilp 
was covered by the policy while flic was there, for that 
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the fhip, though very defective in point of repair, or 
though deftitute of hands, was fuificiently feaworthy to 
lie alongfide of a quay in a river, and that if (he were 
feaworthy for the place and fervice in which flie was then 
engaged, the policy attaclicd on her while flic was in 
that port, and the rifk having once commenced, this was 
not a cufe in which the premium could be apportioned, 
but that the benefit of the policy became forfeited fo 
foon as the fliip proceeded on a fcrvico fur which ihe had 
not been previoufly rendered feaworthy, and the pre¬ 
mium remained entire to tlie Defendant. 

znA,Vaughan Scry/'• fliowed caufe. If the 

Plaintiff meant to put his cafe upon iLo deficiency of 
men only, he fliould havo dilliii£lly put it fo to. the jury; 
but after they have found a general verdift, the Plaintiff 
cannot feparate the fafts, and fay the fliip was feaworthy 
** at” Suriuamj but not feaworthy from” thence. 
The complement of men might be fuflicient at the port, 
although it was not fuflicient to fail from thence, but if 
the fabric of the fliip was not feaworthy for the voyage, 
it was not feaworthy ** at” Surinam, for it was not 
repaired there. \_Lawrence J. Suppofe the veflci had 
been burnt in the harbour at Surinam, would not the 
Plaintiff have been entitled to recover as for a total lofs ? 
It is not neceflary that at the time of the contraft the vcf- 
fcl fliould be feaworthy for the voyage ; fuppofc a ihip 
repairing is burnt, would flie not be on the policy under 
the word “ at” ? The condition that flic fliall be fca* 
worthy for the voyage does not attach till her failing.} 
The jury having generally found that the fhip is not 
feaworthy, the Plaintiff is entitled to a return of premium. 
The judgment of Lawrence J. in the cafe of Chrijlie v. 
Secretan, ST. 12 . 198. is ftrong to this effeft. As to 
the defefi of fcameo, at the very time of the lofs, the 
captain was on fhore endeavouring to get more feamen, 
find the veffel had not proceeded on her voyage to the 
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point where it became neceflary to take on board the 
full complement- \Mansjield C. J. denied that there, 
was any evidence given of an intention to take on 
board more feamen.] 
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Shepherd and Peckwell Ser]t^.y in fupporr of the rule, 
infifted that the jury were clearly*fatisfied of the defici 
ency in the complement of njen, and that their verdift 
proceeded upon that ground. That defeft did not 
arife till Ihe left the port; and unlefs it had appeared 
that the veflel was fo rotten that Ihe was unfit to lie in 
harbour, the policy had attached long before the defi¬ 
ciency of men arofe, and there could be no return of 
premium. The fhip, although in want of repairs, was, 
without receiving any repairs, protected by the policy 
whilfi in the port. 

Mansfield C. J. This is a queftion in fa^ about the 
coils, but there was very little difeuflion at the trial on 
the latter points. The quefiion is, whether on an infu- 
ranee at and from Surinam, the fa£ls of this cafe en¬ 
title the Plaintiff to a return of premium. Now if the 
fliip failed without a fufiicient number of men, certainly 
they do not. This cafe never went to the Jury, but I 
believe they were pcrfeflly clear on both grounds; as 
to the number of men, they certainly were. But with 
refpe£l to the other point, here is the fhip kept a month 
at Surhiam, in loading, and to all appearance, in the 
judgment of mankind, certainly feaworthy, and if flie 
had been funk or burnt there, the underwriters could 
have made no defence. And it would be very ftrange 
if this PlaintiiF can fay, on its being proved that the fliip 
was not feaworthy when ftie finally failed, that there¬ 
fore the fcaworthinefs (hall be carried back to the time of 
her arrival at Surinam. 


Rule abfolute for a Nonfult. 
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AW 36. Blagrave, Demandant; Owen, Tenant j 

Bl,agrav£ j^nd Others, Vouchees. 


The warrant of 
attr4niL*v to fufitr a 

f 

recovciy of lands 
m a county pala- 
cannot be 
takt M before an 
attorney of the 
Palatinate Court of 
Great SeiTioiis. 


^ELLON Serjt. moved that a recovery might pafs 
as df this term. The warrant of attorney acknow¬ 
ledged by one of the vouchees, was taken before two 
commiflioners, one of whom was defcribed in the af¬ 
fidavit as an attorney of His Majefiy's Court of Great 
SclTions at Chijlt-r: the other was an attorney of one of 
His Majefty's courts at Wejlmbijler* The rule of court, 
Mtch, 39 G. 3. requires that no fine or recovery fliall 
pafs, unlefs the taking of the warrants of attorney fhall 
be before a Judge or Serjeant, or unlefs an affidavit be 
made and filed, ftating that the commiflioners taking 
the fame, nre eitlicr barriRors of five years Randing, or 
folicirors, or attorneys, of fome of the courts of Wejl- 
vH^ficr-Hnlly the Judges of the Court of ScfTion or 
Exchequer, cr Advocates, or Clerks to the Signet, of five 
venrs (landing, in ^collimu Tmt this rule, he faid, ap¬ 
plied only to recoveries juRcred of lands in Etigland; 
and the premifes in the prefent cafe were in the county 
palatine of Chcjler^ wiiich, he argued, wvis not within 
the rcafon of the ruh', and was not, for this purpofe, 
qunfi EfiglnmU The Courl were unanimous that Chefer 
was in England^ and n'fafcJ either to let the recovery 
pafi as of this term, or to let the tcnain’s anpearanco be 
reconled as of this term, de ba:c cjpy which he J 7 ext 
prayed for. 
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''I"HIS was an action upon a policy of infurance ef- 
fciStcd by the Plaintiffs, therein declared to be agents, 
“ upon fpccic or bullion, by any one or more of His 
Majefty’s fhips, loll or not loll, at and from Jamaica to 
Englitml. The intereft was Averred to be in tiames 
Auchie and Co. Upon tlic trial of this caufe, at the 
fittings after the lad Trinity term, at Guihlhally before 
Mansfield C. J., a bill of lading was offered in evidence, 
figned by Lieutenant La^wrencty the commanding officer 
of His JMajefty’s fchooner the Rooky of eight guns and 
twcr.ty-five men, accompanied wdth proof of liis death 
and huH>!-wrliiiig. In the margin was written. Bill of 
lading for i2,cc3 dollars, dated I2i\\ Auguj! 1808, under 
wliltli were copied the marks of the feveral chefts, and 
vhelr iiii'.nbers and contents, dcl'cribing them contain¬ 
ing 2,000 dollars cMch. 'I hc body of the bill of lading 
CKpreded to be “ flnppcd in good order by DJhwy 
Auchie and Co,, in and upon the good fchooner called 
the Rezky ij\ boxes, coniaining 12,000 dollar?, being 
marked and numbered as in the margin, to bo delivered 
at LofuLuy (tile ail of God, the King’s en<'niics, fire and 
all and every other the dangers of the feas, rivers, and 
navigation, of whatever nature and kind excepted,) uiUo 
Meffrs. Janus Auchie and Co,, or to their alligns, they 
paying freight. In witnofs whereof the mafter or 
purfer of the faid fcliooner had affirmed to four bills of 
Jading of like tenor. This inilrumcnt was figned, 
contents unknown, James Lanvrencfy Lieutenant.” 
The Rook was taken on the homeward paffage by a very 
fuperior force, after a molt gallant refiftance, in which 
Lieutenant Laivrcncey and four-fifths of his crew were 
flain, and the furvivors taken prifouers. ThePhiintiffs pro¬ 
duced 


A bit] of lading, 
figned by a mafter 
of a veflelj fince 
deceafe^kfor goods 
to be dclivL*i*cd to 
a ronfignec or his 
alhgii?, he paying 
freiglit, is admif- 
fible as evidence 
of the coufignee 
having an mfur- 
able interefl in the 
goods. Per Law'' 
ttftue J. 

hut if the maf- 
ter guards his ac¬ 
knowledgment 
by faying, “ con¬ 
tents unknown,*' 
f') iliat he does not 
charge hirnfeJf 
with the receipt of 
any goods in par¬ 
ticular, die bill of 
lading alone is not 
evidence, either of 
the quantity of 
the goods, or cf 
property in the 
confignee. 



3®4 


CASES IN MICHAELMAS TERM 


i8io. 

IlApMW 


PAftRV* 


duced no other proof of the contents of the cheftSf 
nor of intercft in Jafnes jiachh 2nd 'Co. than this bill 
of lading. At the trial no attention was paid to the 
proteH: of the mafteri figned at the bottofn» ** contents 
unknownbut upon the whole eiFcA of the inftru- 
ment it was contended .that it was no proof that the 
proparty was put on board > or that it belonged to James 
Auchiei and the Chief Juflice being of that opinion^ 
reje^cd the evidence, and dire£tcd a Nonfuit. 


Shepherd Serjt. in this term obtained a rule nift for 
a new trial, upon the ground that tliis evidence ouglit 
to have been received, it being fimllar to the entries of 
bailiffs in their accounts, and other entries whereby 
perfons charge themfclves, which are admitted as evi¬ 
dence of the fafls which they ftate. The deceafed mud 
be confldered as a fteward for his owners. 

J!eld C. J. thought that the cafe of entries made by a 
dead vicar or re£lor, which the Court of Exchequer 
had long been in the habit of receiving, as evidence in 
y favour of his fucceflbr, might be analogous.] 


Lens and Vaughan Scrjts. on a former day in this 
term (hewed caufe. They diftingulflied this from the 
cafe of a bailiff charging himfelf. They did not obje^l 
to the bill of lading being received as evidence that the 
goods were put on board the vcflel, but tliey objefled 
to the ulterior ufe intended to be made of it, as dccla- 
, ratory of the perfons in whom the property was vefted. 
But even admitting that any declaration made between 
the confignor and the mafter would be evidence, this 
paper docs not contain any declaration in whom the 
property is, for it is merely an undertaking to deliver to 
James Auchie and Co., or their afligns, fo that whether 
the dollars belong to James Auchie and Co., or to Z)r/- 
/ar, Auchie and Co. or to any other, does not by this 

paper 
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paper appear. It is only evidence that the deceafed 
xnafter undertook to render an account to James Auchie 
and Co. The entry of a bailiff is only evidence of the 
precife faft that the tenant does pay rent for that land^ 
it proves nothing further. That too is an excepted 
cafe, and no analogy can be drawn from excepted cafeSi 
it would only be extending the extfeption. \Heallh J. 
Does not the mailer charge himfelf in this cafe with 
the receipt of the dollars ?] Yes, but the paper only 
proves that he received them from JDellar Auchie to be 
delivered to James Auchie t it does not prove in which 
of the two the property is veiled. \JLanurence J. You 
admit that in an a£lion againff third perfons, this bill of 
lading would have been evidence of the receipt of the 
dollars by the niafter: would it not then have been 
equally evidence of property in the confignee in an 
aiSlion of trover for them againll a third perfon, and 
not againll the captain only ? Could James Auchie (to 
whom, or whofe afligiis, the matter undertakes to deliver 
the dollars,) affigu them, if he had no property in them.] 
The authorities were very much confidered in the late 
cafe of Higham v. Ridge^ivayy lo Eafl^ I Op. But it is not 
fuflicicnt for the purpofe of the prefent aftioii, that this 
would be evidence to enable James Auchie to recover in 
trover: in the cafes of Camden v. Anderfon^ 5 Term 
Rep. 7I2> and Lucena v. Crawford^ 3 Bof. Full. 75. 
it was held that a perfon mutt have either the legal or 
the equitable title to goods, to enable him to fupport a 
policy of infurance, fo that this paper may be evidence 
of a lefs than an Infurable intereft in James Auchie. 
\Chamhre J. I fee in the margin, the words contents 
unknown it feems that tlie lieutenant who figned this^ 
would not charge himfelf with any thing, and would 
not be accountable. Mansfield C. J. Thofc words 
were not read or noticed at the trial. If the mailer 
VoL* IIL X qualifies 


x8io. 



Habdow 


V. 

Parry* 
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1810. qualifies his acknowledgment, by the words content^} 
unknown, he acknowledges nothing.] 

Parky. Shepherd and Bejl Serjts., contra. The principle on 

which the admilHons of perfons againil thcmfelves are 
evidence, is not confined to written entries. Proof of a 
deckiration made by a man now dead, or proof of a 
written entry made by^ him, are alike tantamount to his 
being, if alive, called into the witnefs box, and faying, I 
received thefe boxes of dollars, contents as per margin, 
and I received them for the ufe of James Auchte* In 
the cafe of Mac Andre^ua v. Bdl^ l Efp. 373 '> Lord 
Kenyon held that the admifTioii ot mailer of a vcfTel 
put into the witnefs box of his fignature to a bill of lad¬ 
ing configned to the PJaintilF, was proof of intereft in 
the riaintilF upon a policy of alTurancc. ' The cafe of 
a fteward is only exempli gratuiy but entries arc often 
evidence not only againfl, but for the maker. In the 
ordinary cafe of a bond, more than twenty years old, 
the obligor charges himfcif, by indorfement, with re¬ 
ceipt of the intereft, but this is fo ftrongly evidence for 
himfolf, that it will, at a fubfequent period, rebut the 
prefuniption of payment, becaufe the PlaiiitifT is in the 
like cafe as a dead man, and cannot be called as a 
witnefs, 

C'wr- adv. vult. 

On this day the Court declared that the words, “ con- 
tenU unknown,” rendered the bill of lading no declara¬ 
tion of what the chclls of dollars contained : it was 
therefore no evidence at all, and they 

Difchargcd the Rule. 
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Wilson v. Serres. 


1810. 





Scrjt. having obtained a rule n\ft 
the Defendant, who was a married 
woman, out of cuftody, 

f 

Bejl Serjt. fliewed caufe, upon an aflidavit that flie 
eomrafted for the purchafe of furniture, (for the price 
of which this aftion was brought,) as a fingle woman ; 
and that w'hcn ftie difclofed that flie was married, (lie alfo 


J^fARSHALL 
to difeharge 


If a Plaintiff 
knowingly arrefts 
a tnanied woman, 
the Court will 
make him pay 
the cotts of the 
motion for her 
dilVharge. 


Hated that fl\e was feparated from lier hufband, anti had 
eftates fettled to her own feparute ufe, and was an- 
fwcrablc for payment of her own debts, and a£l;ually 
gave a bill of exchange for the amount of the debt, 
which was diflionoured. 


MarJljall^ in fupport of his rule. The Plaintiff 
knew fhc was married when he arreded her. 


The Court held that as he knew fhc was married, the 
taking a bill of exchange, and the arreft, were very 
wrong, and therefore made the 

Rule Abfolutc with Cofts, 


GtBBfi V. MiSRRILJL. AToi;. 37: 

Plaintiff declared on a bill of exchange, drawn In qffumpjtt x 

by himfelf, and directed to thc\ Defendant, by ahaamient 

\ t r • • r nr A' t,/ > that the Dcfcud- 

and under the firm and defcnption of Aicflrs. Ma rill ant made the pro- 

niife jointly with 

another, is fupported by evidence that the promife was made by the Defendant jointly 
with an infant. 

It is for the Plaintiff to plead and prove that the infant has avoided liis promife, if 
he would reduce the joint coutra^fl to a foie contraH. 

X 2 


and 
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Miuuiiu.. 


anti Blond^ Loftdcny* winch bill the Defendant after¬ 
wards accepted. I'he Defendant pleaded in abatement, 
that the fupp<)fcd promife, if any fuch was made, was 
made by the Defendant and one Robert Le Blond^ jointly, 
and not by the Defendant folcly, which R» JLe Blottd 
was ftill alive. The Plaintiff replied, that tlie promife 
wasvmade by the Defendant folely, and not by the De¬ 
fendant and Robert Le Blcjid jointly, whereon the De¬ 
fendant joined iffue. Upon the trial of this iflisc, 
at GuildlDiill^ at the finings after Trimty term, iSso, 
before Mansfield C. J., it M'as proved that J?. Le Blend 
was paity to llie bill, but ih^t he was an infant; the 
bill was acccpte<l for the price t#f poods fold by the 
plainfilF to the Defendant and Lc Blonde who were 
partners in trade. Le Blonde being called, proved that 
he had never refciinlcti tlic contradf. The jury found a 
verdift for the PJaiutiiT. 


Shf'f-hyd Serjt. in this tevrn obtained a rule uift for a 
n.'w iriah upon the ground, that R. Le Blond did 
promife, although his promife was voidable, and that 
it WAS proved that he had nut /avoiiled his promife. 

Serjt. on a fubfequent day flicwcd caufe. This 
is not a mere iffue oit the finfl whetlicr this bill were 
figned by the Defendant only, or by ti:c Defendant and 
Robert Le Blond jointly, which can be decided by look¬ 
ing at the face of the bill; if this be not in law the 
contracl: of the infant, it may be pleaded as the contra6t 
of the adult party alone. It is not the Icfe the contraft 
of the Defendant alone, bccaufe another perfon ha$ 
joined in it, whom the law will not permit to contrail: 
when the fa£l of infancy is cftabliflied, the infant 
ceafes to be a ioint-contra£lor: the iffue therefore i$ 
rightly drawn, and proved according to its legal effe£l> 
3 7^'> Chandler v. Parkes and Dankeu In an z&ion 

7 of 
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of agninft two, upon the general iflue pleaded, 

the Plaintiff entered a nolle proftqui againft one, who 
was an infant j and at the trial, I^rd Kenyon C. J. hehl, 
that having declared upon a joint-contraft, he could not 
recover againft one Defendant only, when it was dif- 
clofcd that the other was an infant. Jaffray v. Freebairn^ 
Wiffony lyt Black, 5 Efp, 47. Ajpmpjit on a p^)inife 
to carry the Defendant Black pleaded infancy, 

on which the Plaintiff entert-d a nolle prefequi as to her. 
The other Defendants pleaded, that they, together with 
the Defendant Blucky did not undertake. Upon the 
trial, Lord FAlcnhorottgh C. J., on the authority of 
Chandler Parkejy nonfuited the Pluintiff. Trueman v, 
Hurfty I 2 \ R, 40., held that an aftion on an account 
ftated, does not lie agai»ift an infant. XlBafh J. In 
Carth. 1(^0., Williams v 'tl.iyrijlny it was held that it 
was a good pica in har tc» an aclion upon a bill of ex¬ 
change, though drawn by a trader, that he was an in¬ 
fant. L<rwr(nc€ J. In Trueman v. linrjly the Court 
only hold that the infant (liould not bo bound by the 
admiflion he liad n?ade during infancy, that the note 
WMS given for neccfl'arics.J Tlio judgment proceeds on 
the form of the count, tliat a Plaintiff can only recover 
againll an infant upon a counr. crprefsly fiamed for 
ncceflanes found. [^La^trraicc J. No count ever ex- 
prefsiy ftates that the Dcfciulanc is an infant.] 
I Camph. 552., WiUiamfon v. WaliSy infancy being 
pleaded to -an a^Iion againft the acceptor of a bill, the 
Defendant replied, it was accepted for neceffaries, and 
, Mansfield C. J. tbo\ight the aclion could not be main¬ 
tained, and tliat the replication ought to have been 
demurred to, becaufc an infant could not bo liable as 
the acceptor of a bill. The argumeiit for the Defendant 
IS, that no third perfon can clefl: for the infant whether 
he fhall refeind his contrail, and that he has not made 
tliat cleilion himfelf j but that argument is grounded 

X 3 «« 
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on the erroneous pofition, that a bill of exchange given 
by an infant, is not void, but merely voidable: and 
at the trial Taylor v» Crokery 4 Efp^ 187., was cited. 
But the cafe in Carthc^iv fliews that it is abfolutcly void. 
There is a diftin£lion taken between bonds and fingle 
bills, becaufe the bond his its operation by delivery, and 
therefore it lhall take etlcdt, unlcfs infancy be pleaded 
to avoid it. Rajfcl v. Lecy \ Lev, 86. 

Shepherd and Befl Serjts. contra. The ifluc was 
proved with the ilcfondant. An infant is capable of 
contra£ling ; he may a\oid the contraft, but he alfo 
may, wlicn lie becomes of age, conr:’*ni it j if he cou- 
tra<^:.s for necertaries, even during infancy, it is a com¬ 
plete binding contra£b; and the cafes cited for the 
PlaiiitijT arc coiifonant to this dodlrine: the infant may 
bind hinifclf for neceflarics, he cannot bind himfclf by 
any now contract arifing out of the contrail for nccef- 
farics, as a bill, &c.: he may avoid it. The cafe put, of 
a bond, is conclulivc for the PlainlifT-, for if the con- 
tracl; of an infant were ipfofacio void, he might give in¬ 
fancy in evidence on the plea of mn eJlfaEluniy but thiu 
is nt,vcr permitted. Every thing wliich avoids a deed 
p'J}fu^o mvA. be fpeclally pleaded: infancy mull be 
pleaded to a bond, and it is not long fince the practice 
ccafcd of pleading infancy fpccially in actions of 
fmnpfit, A promife by an infant is not a nullity j it is 
at all times a good confuleration to fullain a promife 
by another perfon to the infant. The promife of a 
feme covert is not fuch a confuleration, [Jlfaas^ 
field C. J. /7^r.J This marks the dillin£lioji between 
a void and a voidable contrafl. Holt v. Claretickuxy 
2 Sir, 938., Jljfumpfit on a breach of promife of mar¬ 
riage: the Dcfcm'int pleaded that at the time of the 
promife tlic Plaintiff was an infant of fifteen years, to 
which pica ihe Plaintiff demurred, and it was urged that 

5 it 
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it was nudum paBum^ bccaufc the infant had the right 
of difagrccing to the contrail at full age, and therefore 
her promife could be no confideration for the Defen¬ 
dant's promife; but Holt C- J. held the promife to be 
not void, but only voidable at the elcilion of the infant, 
but that the party with whom an infant contrails has 
not this eleilion, but is bound in afl ev«’nts, and yidg- 
ment was given for the riaintifF upon the demurrer. 
But if the promife of an infant were abfolutcly void, it 
could be no confideration for the promife of another. 
\_MansfwldC. J. I do not know that; an obligation in 
honour is a confideration for a promife, though the ho¬ 
norary obligation cannot be enforced.] If there is no¬ 
thing but an honorary obligation on the one fide, and a 
legal obligation on the other, the honorary obligation is 
nothing, and cannot be enforced : there mull be a pro¬ 
mife founded on it: but there is in this cafe the promife 
of the infant, voidable but not void. That which is 
void is nothing, it docs not exiil; that which is 
voidable, may be rendered null by fome fubfequent atl 
by the infant himfclf only, but it is alfo capable of con¬ 
firmation by him. That which docs not exift is not ca¬ 
pable of confirmation. Perhaps even after the caufe is 
decitlcd on that groun<l, tlic infant may confirm his pro¬ 
mife. It might liave bet'U competent to the PlaintiiT to 
Ihcw in pleading, if the cafe had been fucli, that the 
Defendant pvomifed jointly with another, who was an 
infant, and that the infant had fince avoided his contracl, 
lb that the Defendant coiuinueil liable alone 5 and it Is 
important that it fltouhl be fo pleaded, for many cafes 
3 iav<; happened in which the infant has afterwards rati¬ 
fied the contrail, but it is not true that the Defendant 
originally promifed alone. \_AlaNsfi ld C. J. Shall the De¬ 
fendant, who, if the other party to the bill be an infant, 
has pra£lifed a grofs fraud on the Plaintilfi, in paffing to 
him a bill, to which he has procured an infant to fee 
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his name, be permitted to take the obje£lion ?] It doei 
not follow that the Defendant is guilty of a fraud in 
fo doing: It is not of neceflity that he knew the other 
was an infant; the infant may, when he comes of age, 
ratify the contrad; but if he avoids it, that does not the 
more prove it to have been a void contract in the com¬ 
mencement. But at all events it is not competent for a 
ftranger to come in and fay that the contraft made by 
the infant is void In law. If the infant declares he docs 
not chufc to make the objeflion of infancy, and to call for 
the protoftion of the law, anoJicr cannot do it for him. 
Taylor V. 4-6^. 187. AJj'tmipfit againft the acceptor 

on a bill drawn hyEversjield wnAJoncs^ p?vable to the draw¬ 
ers, and by them indorfed to Sizeland, and by him to the 
PlaintilF. The Defendant proved that both the drawers 
were under age, and that they delivered the bill to Size^ 
land to be difcountcd, who had mifappHed the money to 
his own ufe. Eversjield bad demanded tbe bill from the 
Plaintiff, who refufed to give it up. The Defendant con¬ 
tended that under ihefe circumflances the note was void, 
but Lord Ellenhorough C. J. thought, that if the a6\ion 
were againft the drawers, tliere might be weight in the 
objection ; for they might claim from the Court the pro- 
teftion of their infancy \ hut that though the Defendant 
derived title under them, the note was not to be confi- 
defeci as void in his Lands, bccaufe tlie infants might 
poflibly make thcjnfelvcs liable by a fiibfcqucnt conJir- 
mation of their engagement, after full ago. If tho Plain¬ 
tiff may not now declare upon the joint contrail and 
recover, it would follow tliat if, after the infant came 
of age and confirmed liis contracl:, tlie Plaintiff fliould 
ftill fuc the other Defendant only, that Defendant 
would have no right to infill that the joint cou- 
frador ought alfo to be fued along with hin^fclf, but 
would be put to his feparate a£lion afterwards for con¬ 
tribution. 

Lcfii 
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Lefts replied, upon the cafe of Holt v. Clarenrieuxy 
that the PlaintitT did not bring that aftion until after 
fhc had attained tW':nty-onc years, and confirmed her 
contradl \ the Plainlin' in this cafe, if he would have 
the contr:i£l not void, might have waited till l.e Blond 
has attained twenty-one, and feen whether he ^wonld 
confirm this contract; but in the rdean lane he \% en¬ 
titled to fue only the Defendantj 

Cur* adv* vulim 


1810. 

Gnuis 


V. 

MKKRiJLU 


Upon this day, Mansfield C. J. (in the abfence of the 
reporter,) gave judgment (^r). 

If the Defendant and Le Blond Ivid both been fued and 
had pleaded non affnrnffit^ the verdict mull have been for 
the Defendant, bccaufc the contrail is void as againfl 
Oiic. It is a grofs fraud if tlie Defendant knew the 
other to be an infant, but I am afraid the calcs are in 
favour of the Defendant- The PlaiiuifF has not taken 
the right courfc to enforce the bill. 1 never could un- 
derftand the rule of law that an infant’s contm£l was not 
void, but voidable. The rule that he is liable for necef- 
farics, is plain enough : but it does not focm clear, in 
other cafes, in what manner he is to avoid his contrail- 
He may do it, indeed, by plea, but it does not feem 
ncceflavy that he lliould do any previous adl to avoid it. 
It feems, however, that the contra<!:l is not void, till the 
infant fays that it is void. If it is not voiil, on this plea 
in abatement, we cannot fay tliat the contrail was not 
made by two perfons. Therefore the vordi£l is wrong. 
According to a cafe in 'iViu. Ahr.p,6%* ^\x, A^ionst 
Joinder^ ( 1 ). d.) pL 8., which cites Bro. Ab. Dc/te 191. 
{perperam 190) (/O, the PlaintilF fltould have replied that 

the 

(a) Ex relatione Semiientis DEBT on bond by tlieAb- 
Peck<ive//, hot of />., who llicws that the 

{b) 'i'hc cafe in Bro* jib* bond was niude to bimfeJf .*ind to 
Deter j^i,(pcrperani j^o*) i9 as AT., and that J* N- was his 

follows: couuaoign at tlic tiiut, Ac.; and 
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the other joint contraftor was an infant, and the De¬ 
fendant mail cither have admitted it, or denied it. 

Rulp abfolutc for new trial. 

Lens then obtained a rule nifi for liberty to amend his 
replication. 


-4 ■ ■ -- 

therefore it was held to be well 
by the Court, for ihere is a d» ver¬ 
ity where a bond appears to he 
▼oidj.and where it does not: for 
where an infant and a man of 
full age were bound, or a feme 
covert by a flrange name, there 
the a( 5 don /hall be brought again/t 
both, and they /hail have advan¬ 
tage by way of pica of the non¬ 
age, roveriurc, and profeflion; 
but where one of them is named 
feme covert or comnioign in the 
bond, there it is othenvife; for 
in the firft cafe the infant may 
admit the bond, and fo may the 
woman after the death of her 
hufband, and the monk after his 
deraignment; bnt where a man 
is hound to the Abbot and /.AT., 
not llyling him monk in the bond, 
nevcrthclcfs the Abbot alone 
/hall have the atflion, and fliall 
furmife that the other obligee 
was his romnioign at the time, 
3cc.; which note, for the judg¬ 
ment ; and if one be bound to 
two, and one of them die, the 
t*thcr /hall have his a< 5 >ion alone, 

and fhall furmife in his count that 


the other is dead; and if two are 
bound to one, and one of the two 
dies, the obligee /hall have his 
a< 51 io!i ngainll the other, and /hall 
count that the other obligor is 
dead. Cites “31 if. 6- 30.” The 
folio ''ited feenis not to be in 
point, and ^ probably a miftake 
for MicL term 3 2 if* 6. pl» 6. 
The prior of ^ly fued out a writ 
againil a man, and counted, 
by Wangforde% that the De¬ 
fendant w'as bound to himfclf 
and to one .A, his co-canon, a 
facrift of the fame place, in the 
funi contained in the bond ; and 
/hewed bc/ides, that thefacri/l was 
his co-canon, for that the bond 
was made to himfclf and fuch 
an one, facri/l of the fame place. 
Littleton^ for the Defendant* 
pleaded a prefeription for all the 
lacri/ls of the fame place, to b« 
impleaded and to plead: and 
the quc/lion w’as, w'hether th» 
plea were well pleaded l>y way 
of prefeription ; no objeifkion be¬ 
ing made to the declaration; Lit* 
thtoM, by the advice of tlie Courts 
imparled. 
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J^ASJ’Scrjt. moved on this laft day of the term, fora 
rule tiij! to put olFthe trial of this caufe, for the ab- 
fcncc of a material witnefs, who fix ^ccks fince wem to 
Morpeth in Norlht/wberiaml s the notice of trial was 
given on the 2 i ft of Novcinbery f jr the Mlddlefex fittings 
after tliis term. Notice of this motion was given to the 
oppofite party on the night of the 27 th. 


Mansfiuld C. L I'he intention of the rule of prac¬ 
tice is, to prevent the time of the jiulge, wlio fits at 
nlft priusy from being occupied with difculling thefe mo¬ 
tions. But if a rule til/I is granted now, caufe mull be 
flicwn at fj}// pr/us, which equally occupies the time of 
the Judge: the having given him notice laft night, is 
not fufiiciont to bring him into court this morning to 
Ihew caufe ; you might have made this motion a week 
fince, and ilicu he would have had fufficient time to fliew 
caufe vriti'iji the torm. 


A motion to put 
off a ti'ial in Lon¬ 
don or Middlefext 
on account of th« 
abfence of a wit- 
nefs, cannot be 
made when there 
is not time to Hiew 
cMufc within the 
term, if the party 
applying, had it in 
hii* power to come 
earlier. 


Rule refufed. 
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Phix-ip Thomas Wykham Eiq. Sophia 
Elizabeth Wykham and Others. 


eftafopitc- Right Honorable Philip Lord Wenman being 

tKaKctUn *feifed in fee of divers real eftateSj and entitled in 


Tlictefl. 

tiled certain 
part inortjtagcd 

feo, and pan iinin- fee to the equity of redemption of certain other real 
cinnhercci, to tnif- mortgaged in fee to Ax^aiha Childs by Ids 

tfi paydebtsin aid will, dated the 4th day of Mtry 1758, and duly executed 

of the pcrlonal ;itten;cd, dcvifed part of the fame fovciMl cllates to 

eftate, and deviled ^ ■ 1 t • t • 

the furplus,undan litt)vey and Pranaj Ihil/cf^ and tlieir heirs, upon 

his other lands, trull;, by and out of the vents and p.ofits, or by fale, 

&c. to his Ihft and time to time as to them fnould fc^nn mod conve- 

otJicr foils itiCM‘j- . 1 ir 1 • r 1 1 ' r 

fivcK for life, with .and alto by virtue ol tlie power tiicrcnuiter given 

fuccefrive rcnialn- to them to cut, fell, and difpofe of coppice woods, to 

t money fiiiricient to difeharre fucli of the tcllator’s 

prcIcrvL’ rubfe- debts and legacies as iiisperfonal cdnteAVoiild not be fuf- 

quent dnr- to n.iy ; and as I'ov Utcli parts of tl*e liev'jilitamenis 

iii^ the lives oi ihe , , 

fcveral tenant:, lor gt^ on to the truftccs, which lluiuld remain aftei 
life, with fcveral 
reiiaiinders fuctef- 
fivelv to the firft 
and other thus of 
tho bodies of the 
tcflntor’b 
Tons, In tail male, 

WMth like remain- 


ifter tho 

tviifis diould be performed, he devifed them, and all 
other his fiL.,ii()hl hcrciiitamcirts in tlie rounlier. of 
Oxfonly /f.;:/, and or clfcwheu: in tb 

his fhied tun tlie Plonovable PLilip IPtmmWy for his 
life, l.ins u-t[[r ; witli ivinaindor to Tlzmas Jt’'hor-woo(l 
and Joh/i CL: L y and their hciis, tluuiit- the life of 

cler*? to bU (hui^h- 

ter fer Hie, to truliccs . and to her fii ft and otluT Ions feci ela' ciy ia tail male : witia 
a pro^iio tliat eaui ol lire ti flaUit’'. a-: ho came into potUfiion, uiij^hl from time 

to tiiTiC ^^runt or jopoi.it .ill or ioiy p: 1 of the l.illds whirctd hr Ihonld be hi feiied 
and jJoHtjilod, t'j tri//<t’Sf cn truJl liy the ni't-j and profits lit piy a jointnri* to any 
wife, Jor /A I’-fKiot }‘'ih cf'/r’.i rtH'tin} I/J\' UJitic »*,crc alfo 

powers by deeds to clianru the l.inti, w-tli yonm^oi cliiltlu;!’-, jw'riioiH, and to Jcjil* for 
21 years. WIrilc tin* nioitgA^i s .vririncd ooiU inding, and tlie tiidls ior payv.n nt of 
debts iinpcTfovmrd, tin- cfihtl fou, by dce.I, mitiiig the mIII jihI power, (onve^ed 
lauds to i‘j 7 //Acj and th-:r Av;j, on tniil by tlie rents anti jii'oiits to raife and pay a 
joiiilure 'olti.s wnc, diinn^’^ tjev naiiii'al njtf oulyi an<l charged the iatnls with pinTioH^ 
for younger children, if any; vlcch deed alfo contained a covenant for quiet enjoy¬ 
ment agaiuft the fcltlorand tefblor, during the wifeMife: This Coui't held, that by 
fuch deed the truftccs of the jointure took no legal eftaic- 


Philip 
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Philip IVenmaH^ to preferve fuhfequcnt eflates ; with 
remainder to the firftand other fons, fuccenivcly, of the 
body of P. Wmman ami their heirs male ; with re¬ 
mainder over, for default of male ifTue, to Thovias Fran* 
CIS Wcnmniif his youiigcft: fon, for his life, fans wafte ; 
with remainder to the lame trullcos and their heirs, 
during his life, to fuppovt the fubtequent remauRlersj 
with remainder to Iiis iiiil raij other fons fucccflivcly 
in tail male; with remnitider to the teflator's third and 
other fons fuccclllvcly in tail male ; with remainder in 
default of all fuch his iflac male, if he lliould have any 
other daughter than Sophia IVcnnutny to his daughter 
Sepbia and fuch other daughters in tail general, as te¬ 
nants in common, and if no other daughter than Sophia^ 
then to her for life, fans wade ; with remainder to the 
fame truftecs and their heir.; during her life, to preferve 
coTUingent remainders; with remainder to her firlt ami 
other fons in tail male, with divers remainders over, and 
with the iiltlmafe remainder to the right heirs of tlie 
teftator. The will contained a provifo, that it might 
be lawful for eacli of his fons, P, Wemnan and 7 ‘. 
Wenman^ and every other his fon, when and as they 
** fhould refpeftively become entitled to the premifes or 
any part thereof, in pofleffion, from time to time to 
** grant, convey, limit, or appoint all or any part or 
** parts of the premifes whereof they fliould rcfpe<[livcly 
be fo feifed and poffefled, to irujleesy upon trull, by the 
rents and profits thereof, to ralfo and pay any yearly 
** rent-charge not exceeding the fum of 1000/., for a 
** jointure for any wife or wives that he or they fliould 
happen to marry, for the term of each fuch wife's 
** natural life only; and a further power for them, in 
like cafe, by any deed or deeds, &c. or by his, or 

their, or any of their nistH or willsy &c* to charge 
all or any part or parts of the premifes whereof he or 
« th^y fliould be fo feverally feifed and pofllfled, w'ith 

fume 
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i8ro. 



Wykham 


Wykiiam. 


fums of money for daughters or younger children s 
** portions; (that is to fay,) for one fuch daughter or 
younger child, five thoufand pounds; for two fuch, 
** eight thoufand pounds ; and for three or more, ten 
thoufand pounds ; with fuch maintenance, not ex- 
** cceding the intereft of the refpeftive portion or por- 
“ tifins at four per as his fons fiiould refpeflively 
« by fuch deed or deed^ will or wills, appoint,*' There 
was alfo a provifo, “ that it might be lawful for his 
fons, when and as they fliould come into pofleflion 
of the hereditaments fo dovifod to them for life, by 
** indenture to Icafe all or any part or parts thereof for 
** any term of years not exceeding twenty-one years in 
•* pofleCnon, fo as in every fuch leafe tliere Ihould be 
refpedfively rcfciTed and made payable during the 
continuance thereof, to be incident to and go along 
with the reverfion or remainder of the prcniifes, and 
expectant thereon, fo great a yearly rent as could be 
rcafonably gotten.” Th.e tellator died in Aitgujl 
1760, leaving two fons only, viz. Philip Lord Wenmany 
and Thomas Francis Wmmau; and one daughter, Sophia 
JFi Philip Lord JFenmany the fon, became of 

age in April 1763, and was thereupon let into poficnion 
of all the teftator's real eftates, and enjoyed them till his 
death. In 1766, by indenture tripartite, duly attefted, 
dated the 28th June 7766, and made between Phtlip 
Lord Vifeount JVennmn of the firft part, Lady Eleanor 
Bertie of the fccond part, and Willoughby Earl of Abing* 
don and John Alorlon Efquire, of the third part, thereby 
reciting the faid recited will, and the provifo w^hcreby he 
was entitled to make a jointure out of the faid eftates 
upon a wife, and to make a provifion for daughters or 
younger children; and that a marriage was then in¬ 
tended to be fliortly had between Lord Wenman and 
Lady Eleanor Berticy and for making fuch jointure for 
her in cafe fhe fiiould after the marriage furvive her 

intended 
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intended huftand, as he was empowered to make by 
virtue of the fame will, he, the faid P. Lord Vifeount 
Wmman^ purfuant to and by force and virtue of the faid 
power, and of all other powers, &c. did grant, convey, 
limit, and appoint, unto tlic Earl of Abingdon and John 
Morion^ all his herediraments devifed to him by the faid 
will in the counties of Oxford and ^ucksy or clfcwTicre 
in England^ to hold the fame Iteroditaments unto the 
faid Lord Ahindgon and John Mjrtony and tlieir heirs, 
upon truft by the rents and profits thereof to raife and 
pay unto the faid Lady Eleanor Bertie and her uffigns, 
during her natural life only, the yearly rent-charge of 
500/., by quarterly payments, clear of all reprizes, for 
her jointure, in cafe the marriage Iliould take eff‘e£l, 
and flie fhould furvive Lord Wenmanj and to be in bar 
and fatisfaftion of dower: anti in confideration of the 
marriage, and for the making fucli provifion for his 
daughter or daughters, younger clnld or children, as he 
Was in that cafe authorized and empowered to make by 
virtue of the faid recited will, the faid P, Lord lEenman, 
purfuant to and by virtue of thc/ald recited power, and 
of all other powers, &c. did by fuch deed charge all 
the prcmil'es in Oxford and Bucksy devifed by the faid 
recited will, (fubjetlil: to the faid jointure,) with the pay¬ 
ment of the feveial fums therein mentioned- And the 
fettlor covenanted with the truftccs, their heirs and 
afligns, that he then had in liimfelf good right, full 
power, and lawful and abfolute authority, to make fuch 
grant, fcttlement, limitation, appointment, and charge ^ 
and further that the faid truftees, in cafe the intended 
marriage fhould take efFe£t,and the faid Lady 
ihould furvive him, fhould from time to time and at all 
times after his deceafe, during her natural life onlyy peace¬ 
ably and quietly enter into and enjoy the premifes there¬ 
inbefore granted, limited, and appointed to them as 
aforefaid, and receive and take fo much of the rents and 

profits 
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profits thereof as fhould be fufEcient to pay the yearly 
rent-charge of 500/., without the lawful let, eviftion, or 
interruption of the fcttlor, his heirs or afligns, or any 
claiming under or in truft for him or the late Lord 
man. By indenture of the 26th day of December 1782* 
and made between the fettlor, and the Earl of Abingdon 
and*Sir W, Gardiner Bart., duly attefted, reciting 
the aforefald will and f<4ttlemcnt, and that Jiord Wennian 
was dcfiroais to make a further provifion for T.ady Eleancr 
Wemuan of the dear yearly rcnt*chargc of 300/. a year, 
in addition to the fum of 500/. a year before fettled, for 
making fucli further jointure, the fettioj purfuant to, 
ajid fay virtue of the fame jointuring power, and of all 
other powers, and in further excrcife and execution 
tlicreof, did grant, convey, limit, and appoint, unto the 
faid I'.arl of Ah 'tngdm and Sir John Whalley Gardi^ner^ and 
their lieirs, uH fuch parts of the, Ik *ditamcnts devifed to 
rhe fettlor by the faid recited will as were fituate in the 
county of Oxford^ to hold the fame hereditaments unto 
the truilccs and their heirs, upon truft, by the rents and 
prolits thereof to raife and pay unto Lady Eleanor Wefi-" 
man and her afligns, during her natural life only, the 
further rent-charge of 300/., as and for an addition to 
the jointure of 500/. fccurcd to her by the therein-rccited 
indenture, in cafe fhc fhould furvive her faid hulbaiid, 
witli the like covenants as in the laft-rccited deed, for 
the fettlor^s right to make fuch further grant, Hmitatioiif 
fettlemcnt, appointment, anti charge, and for quiet en¬ 
joyment by the truftces agalnft the fettlor and the tef^ 
And by another fimilar indenture, dated the ift 
of December 1796, and made between the faid fcttlor of 
the one part, and Sir William Henry AJIJmrJl Knt. dc-* 
ccufed, and Sir John Whalhy Gardiner of the other part, 
the fettlor furilier granted, &c. unto the laft-mentioncd 
truftces and tlieir heirs, fo much of the hereditaments 
devifed to him by the faid will, as were fltuatc in the 

county 
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cD\inty of Ottfirdp and in P»ut$den, in the pmlb of 
ford in the county of Bueh^ to hold unto the truftees sInd 
their heirs, upon trull, by the rents and profits thereof, 
to raife and pay unto Eleanor Lady U^tnman and her 
afligns, during her natural life only, the further yearly 
rent*charge of 200/., as and for an addition to the join¬ 
ture of 500/. and 300/. before fecure^ ^ her. the 
like covenants as in the laftmcntioned iddenta^ 
mas Francis Wenman^ the fecond fon of the tellator, died 
in 1796, unmarried, and without ifiue, in the lifetime of 
P. Lord Wtnman^ his brother, and on the 26th of 
March 1800, the fame Pfit^Lord Wenman died, with¬ 
out leaving any iflue, and leaving Eleanor Lady Wmrnan 
him furviving. Sophia Wenman^ the only daughter of 
the firft named Lord Wenman^ intermarried with WU-- 
Uam Humphrey Wyhham deceafed, and having furvived 
him, {bf died in 1792, leaving ifiue, WiOiam 

Rkbdrd Wyhham^ her elded fon; Philip Thomas IVyhham^ 
tlie Plaintiff; and Harriet Mary Wyiham^ who intermar- 
lied with Willoughby Bertie^ one of the Defendants* 
By indentures of leafe and releafe, of the id and 2d days 
of January 17991 the releafe made between William 
Richard Wyhham of the one part, and William Walford^ 
gent, of the other part, the fakl William Richard Wyh» 
ham conveyed to the faid W. Walford and his heirs, the 
life edate of him the faid William Richard Wyhham^ 
cxpe£lant on the deceafe of the faid P. Lord Wenman^ 
and the edate or ufes by the will of the faid Philip Lord 
Wenman deceafed devifed to the fon or fons of the then 
prefent P. Lord Wenman fucceflively in tail male, of 
and in all the manors and hereditaments of or to which 
the faid W* R, Wyhham was feifed or entitled for an 
edate tail under or by virtue of the faid will, in trud 
for William Richard Wyhham and his afligns during his 
life, to prevent any wife of the faid W* R, Wyhham 
from being entitled to dower out of the fame premifes. 
Vox.. III. T W. R. 
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Wn ^^Wyihntn^ on the death of the late Lord 
wJis let into polTellion of all the tcftatoi's feal cftatea 
and hereditaments not fold by tlie truftccs under the 
wUl> and enjoyed the fame until his deatli \ and by in¬ 
dentures of Icafe and releafe of the 20th and ax It days- 
of Ju»e i8oo> the releafe made between IVtlltam 
fordjyi the firft part, R> Wykbam of the fecond pait, 
Ji^rici *of the third part, William Brodertp of 
the fourth ^nd ftichard Chapman of the fifth part, 
all the manors and hereditaments of luni the fild W. R* 
Wylham^ which came or defeended to him under or 
by virtue of the wjll of his grandfather, jP. Lord JTf//- 
mafif in the counties of Oxfird, Buchsy and Kinty were 
granted and conveyed by William Wolford and W. R0 
Wykham unto W^ Meyticky his heirs and afligns, to make 
him tenant to the precipe, in order that common rcco^ 
TCties might be had and fuffered theicof. Recoveries 
were in, or as of Tunity teim 1800, fufferedof the fame 
premifes, in which W, Bioihnp \ias demand int, W* 
Mtynch tenant, and W. R* Wyllctn was vouchee. 
JS/tA/wr Lady Wenman was living when the indentuics 
of the aotli and iift days of June 1800 were executed, 
and tlic recoveries fuiTered. W*R. Wykham died after the 
fufFering fuch recoveries, viz. on the ift of July 1800, 
leaving the Defendant, Zophta Blizabeth Wykhamy his 
only daughter and hciicfs at law; and fhe is now the 
heirefs at law of Philip Lord Wenman the teftator. The 
mcitgagcs are Jltll unfattsfud and ouflanduigy and all 
IaOKD Wenman the Ujlator^s debts are notyt paid. The 
Complainant filed his bill againlf the Defendants in the 
Court of Chancery, infifting that the eftate in tail male 
limited by the will of the teftator P. I^rd Wenman to 
the firft and other fons of the body of his daughter 
Siphtay was not barred by the faid rccovciy, and praying 
that he might be decLred entitled to an eftate tail under 
that will ii\ all tbeeftates thereby devifed, and that 

6 feffioa 
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feOion tihereo£ ^Ight be dakered to htn|^ accordingly, 
and praying att account of the rents and profits thereof, 
accrued fined the deceafe of Wyikam^ atid that 

the Earl of Ahingdm and Sir W^uin ftenrj Ajl^urfl^ 
who were the furviving trufiees in the aforefaid jointure 
deeds, might, without prejudice "to jointure of |^ad;y 
Wenman^ (who was then living, but is^ncfejhnm) or any 
other charges or incumbrances fffefXmg thelm eftates, 
be directed to convey ^and afiure the fanae to me Plain¬ 
tiff, or as he Ihould direA ; diat in fuch manner, 
that he might be enabled to fufier'a gooiVand perfedl 
recovery thereof. Upon the hearing for further direc¬ 
tions on the 18th of May i8io, the Lord C&hcellor 
dire£led this cafe to be Hated; and the qucHion there¬ 
fore for the opinion of tliis Court was, whether the 
truftees named in the deeds of appointment of the 28th 
June 1765, 26tli Dtcember 1782, and the xft of Decern-- 
her 1706, or any of them, took any and what eftate and 
intereH in the manors, lands, and hereditaments in quef- 
tion, of which the Right Honourable Phthp Lord JVeh-^ 
man, the teHator, was feifed in fee fimple at the time 
of making his will, and which thereby given to 
the Honourable Philip Wenman his fon (afterwards 
Philip Lord Wenman) for life, or any of them. 

S'. Shepherd for the Plaintiff, P. T* Wykham^ 
J. Lem for the Defendants. 




WnutAic 


Shepherd Serjt. for the Plaintiff. The effeft of thefe 
fettlcments, coupled with the power, if indeed they had 
afiy legal effe£k at all, muft be, that the trufiees took 
either nn eftate in fee, or an eftate pur outer %*ie, for t^e 
life of Lady Wenman, or a chattel intereft. The true 
conftruftion is, that they took an eftate pur outer vie. 
The important enquiry is, what was the effedk of the 
iirft fcttlemcnt; for if any eftate paffod thereby, the 
fubfequent deeds, the limitations of which arc merely 

'^Y a CO- 
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iliQ. co»ezt«nfive with thofeof the firft, could pafs no further * 
^ legal cftate in the premifesy inafmuch as the legal eftate 
xiraAU already be veiled in the tniftees of the firft fet- 

I^Itkham. tlement. If indeed there had been any difference in the 

deeds, fo that they created different ufes and confe- 
quences, there might be feme ground to argue that fome 
eftate'<paffed to the tHruftees by the laft; deeds: but here 
none could ppTs, whethef a fee or an eftate fur auttr 
vie were created by the firft deed, not, if a fee, becaufe 
the whole legal eftate would be exhaufted by the 
fifft fettlenient, not, if an eftate for life, becaufe at 
the moment when the eftate pur auter vir, created by 
the firft djsed, ceafed by the death of Lady Wenman^ the 
like eftates granted by the fecond and third deeds would 
alfo be paffed and gone. Perhaps the firft deed, con- 
fidered as a conveyance, would not pafs any eftate: but 
in the execution of a power, the appointee does not take 
his eftate under the deed which executes, but under the 
deed which creates the power ; it is the fame thing as if 
the ufes of the appointment were to be engrafted into 
Lord Wenman^s will. It is clear that the fucceflive 
devifees take legal eftates under the devife. If both the 
fons had fucceeded to the eftates, and married, they 
might fucceflively have executed this jointuring power, 
and each of them would thereby interpofe a new legal 
eftate before the eftates of the fubfequent remainder¬ 
men. The cffefl wogld be the fame, as if the teftator 
had devifed to his oldcft fon for life, remainder to thefe 
truftees and tlieir heirs during the life of Lady Eleanor 
Bertie^ in truft to raife and pay to her 500/. per annum 
for her jointure during her life only, remainder to the 
firft and other fons qf the body of Philip Lord Wentnan 
in tail. This would have created a mere rent-charge 
during Lady Wenmaff% life, but it would have fufficed 
for all ufcful purpofes. The teftator could not have 
interpofed here a fee-fimple to the truftees of the join¬ 
ture, without defeating all the fubfequent limitations of 
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hit wllli and turning them all to mere ^uifad)Ie eftatefl; 
fo to conftme the appointment, therefore, would be' 
putting a conftruAion upon the will, dicedilf cooirafy 
to the intentions of the teftator, whofe purpofe evidently 
it was to give a legal eltate to all the 'devifeea for their 
feveral lives, and to their children in tail; and this in* 
tent mull be upheld and efle£luated, except far* as it 
is abfolutely necelTary to difplade the eftates devifed, in 
order to give place to the new ufes engrafted by the 
execution of the power. The words « heirs” being 
added after the names of the truftees, does not the 
more make this a fee-fimple in them: for if the word 
heirs were wanting, the Court would Aipply itj!«tliat the 
eftate might not be eftate for the joint lives of the 
truftees and the jointrefs, whereby the purpofe of the 
fettlement would be defeated, if they Ihould die during 
her life. The Court will fo conftrue an appointment, 
as beft to efiedluate the purpofe of the appointor. In 
the cafe of Venahles v. Marrts^ 7 T. J?. 342., the Court 
held that the truftees there took a fee, becaufe that beft 
eiFefluated the intention of the fettlor-, but th^re are 
feveral cafes where a fee-fimple, primarily given, has 
been reduced to a lefs eftate by the fubfequent provIHons 
of the deed, that conftru£tion being heceilary in order to 
cffeftuate the Intentions of the parties. In order to 
eftablilh this as a fee, the Defendant will be forced to 
contend that when words are onee u/Sd, as here, con* 
vcying a fee, no fubfequent language of the fame deed 
can cut it down to an eftate pur autre vie* But if he 
cannot fuccefsfully contend this, the fee in the prefent 
cafe is clearly reduced to an eftate pur outer vie, by that 
which follows. The truft is, to pay the rent-charge to 
Lady Wenman during her natural life only. To effec¬ 
tuate this truft, no greater eftate than an eftate for her 
life is requUitb. An eftate pur outer vie 13 moft ftri£riy 
^d technically expreffed by an appointment to and 
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his heirs during the life of B, If it ^t^ere merely to 
during the life of S, that would be an edatc for their 
joint lives only. By c6nftruiug this to be an eftatc in fee, 
all the fubfequent limitations of the will are not merely 
poltponed, they are abfolutely altered and dcilroyed ; 
fpr they are all thereby turned to equitable ellatcs: but 
if it fb conftrued to be an cllatc far auter viV, then tlicy 
are merely poOiponed during the life of the jolntrcfs, 
and will fuccefsively take effeft as legal eilates, when 
the jointure ceafes. Janes v. liOul Cs* Sf//, 8 T/w. 262. 
S. Cf I Cn/. Eq, Jbr, 383. 3 Bto. 1 \ C. 458. “ A dc- 
vife to truftccs and their /nirs /orivety upon trufl, out 
of the rents to pay fcveial legacies and annuities, and 
after reimburfing themfeivcs their coils, flie doth appoint 
her truftees to pay all the refidue of the rents to the 
proper hands of her daughter Cedi Ftennes^ for hei life, 
and after her deceafe the truRees to Rand ai\d be feived 
of the premifqs to the ufe of the heirs of the body of 
Cecil F^ennesy feveially and fucceffively, and to the heirs 
of their refpe^ive bodies in tail male. Lord Kmgy 
Chancellor, held that the ufc yas executed in the truf- 
tecs and their heirs, during the Ufe of Ceul Jummsy 
and tlrac flic had only a truR in the furplus of the rents 
and profits; but that by the fubfequent limitation, the 
ufe was executed in the perfons entitled to take by virtue 
thereof, chargeable with the payment of the annuities.” 
The reafon of this judgment evidently was, becaufc a 
life eRate fufficed for the purpofes of the trufl. fMans-^ 
field C. J. In that cafe it was never fuggefled that an 
eRate pur outer vie ip the tniRees would lufEce for the 
purpofes of the truR. It does not appear by the report 
in Vinery whether there were any folid legacies given 
by that will, or whether there were mertiv annuities : 

0 

if they were annuities, the trullecs muft li.ive taken an 
eftate during tlie lives of tlic . j.i.uii.’nis and tl t fuivivor 
of them, as well as during the life of Ct^i/Ttenms, i« 
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order to efFc£luate the trulls of th^ willtj 
cumbeiit on the Plaintifi^ to difpute ths^t. {Lav^tenc^ J- 
1 well remember^ that upon that cafe being cited* (4)9 
Lord Kenpn C. J. faid> it was a cafe by itfelf, an 4 he 
fccmcHl to think it would have been better to hold that 
the trullecs took the feCi and tl^t both the elates 
limited to the widow were equitable* and might have 
been united.] Dve esdim* Compere v, Hicht 7 y-i?^433. 
'Hie queflion was, whether a devife to truftces and their 
hchb, to prefenre contingent remainders, but neverthe- 
lels to permit and fuffer the tenant for life to receive the 
rents and profits during his life, with remainder to his 
lirft and other fons in tail male, conferred on"?he truf- 
iccs the fee, or an ellate pur Mter vie. Upon failure of 
the iflue of the tenant for life, there was a remainder to 
another tenant for life, followed by the like, limitation ; 
and thefe circumftances juftlfied the Court in faying, 
tliat the tedator meant to devife to tlio truftees an eftate 
pur auUr vie only) for if the lirft devife to preferve 
contingent remaindils, gave them the feu limplc, the fc- 
could give thenr no legal eftate, fo tint fuch a conftruc- 
tion would be inconfiftent with the fqbfo^uent lim'ti- 
tioiis. Ill like maimer the devifor^s general intent In 
the prefent cafe, requires that the truftees fliould take 
an eftate for life only ; for he gives the fame powers to 
all the fubfequent remainder men to create the jike eftate 
as the fix It, which would be inconfiftent with the firft 
execution of the power, if the fir(l h^d created an eftate 
in fee. It may, however, be the cafe, tliat tlie words 
purporting to grant an eftate in fee are an excefltve exe¬ 
cution of the power, and it will be argued tliat therefore 
the appointment {hall be bad iu tote. But that will not 
follow, even if that part of it ihouid be bad for cxcefs : 

(fl) Probably in the cafe of AndfeeDor 
BartonytHartont 7 T. R^6s4> ante, voL2. p« no. 
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{or appointments are matters /i/i gtfieri/, and not to be 
conftrued by the fame rules as other conyeyances. 
Perhaps this jnftrument^ which is not a leafe and re> 
leafe, confers no legal eftate. Put the covenant for 
quiet enjoyment, even if it Aood alone, would operate 
as a good appointment: if it were, <* | appoint and 
S- twftees, and I tovenant that they may enter and 
quietly enjoy during t^e life of Lady Wenmatt that 
would be a good appointment of an eftate for her life. 
iHeath Jr % A covenant to ftand feifed to ufes has been 
held to operate as a good appointment.] Yes, Ktng 
r.Melbng^ I VenUii'i. There was a power to make 
a jointure: the devifee covenanted to ftand feifed to the 
ufe of hiffllelf for life^ and after bis deceaft. to the ufe of 
his wife. It was a quOftion vrhat eftate the devifee 
took by the devife, whether an eftate for life, or in tail, 
and he fuffered a recovery previous to entering into this 
covenant. Ramsford J. thought he took an eftate tail 
by the devife, and had lince acquired the fee, and that 
as he had both an intereft and a p^ver, the ufe ftiould 
arife out of bis intereft, and not be executed by virtue 
of his power, according to CUer^s cafe, 6 Co. i8. 
But Hale C. J. held that he took an eftate tail, and that 
though the jointure were here by covenant to ftand 
feifed, (an improper way to execute his power,) yet it 
might be conftrued an execution of it. Micbt. 51. in 
that court, Stapletaifs cafe, where a devife was to jt. 
for life, remainder to B. iot life, reminder to C. in 
fee, with power to 3 * to make his wife a jointure. 
B, covenanted to ftand feifed for the jointure of his 
wife, reciting his power. Though this could not m<ike 
a legal jointure, yet it was refolved to enure by virtue 
of his power. Qtuifido non valet quod agOf ut ago, vakaty 
quantum Viter* petejl. But in the principal cafe Halt G. J. 
held, that Bernard had got a new fee, which though ft 
were defeaftble by him in the remainderi yet the cove¬ 
nant 
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nant to ftand feifcd fltouM enure thei;e«n4 tHe ufe 
fliould arife tOttt of the fee.” Therefare» at in 
cafe a covenant to ftand feized was a good ex^tiM 
of the jointuring power, fo here, if the grant to W 
truftees and their heirs be an exceifive exeoidon, the , 
covenant for quiet enjoyment during the life of X^ady 
Wentnartf will operate as a good appcdntmeltt. ^hat * 
covenant indeed gives the trufteis no a£bion' «o actoont 
of any interruption that may take place after ^deceaiie 
of Lady Wenmant but during her life the fmlor cove* 
nants, not for his,own ads merely, but for the ads of 
all claiming under thb teftator. This iadicates'the iif- 
tention of granting a life efiate onTy} for this eovenant 
extends to the ads of all the ranainder men in tail, 
aguinft whom, if he meant to give a life eftate, he may 
fafely covenant, for while the jointure is ferving out of 
a life eftate, they have neither of them any right to 
enter; but it he had created a fee, he would have been 
covenanting for their perpetual forbearance, during an 
eftate, which hahad'no right to create. Curtis v. P«Ve, 

I a Vef. 89. Lands were conveyed to truftees and their 
heirs, to the ufe of the hufttand fans wafte, for life, and 
from his deceafe to the ufe of the wife for life, if ftie 
continued foie, dnd if flie Ihould marry, to the ufe of 
the truftees and their heirs, upon truft out of the rents, 
to pay her 50/, yearly during her life, and with the 
reiidue of the rents to maintain rite children of the mar- 
riage, and after the deceafe of the huiband and wife, to 
the ufe of the fame truftees and their executors for one 
hundred years, (which was a truft for railing 500/, for 
younger children’s porrions,) with remainder to rite ujRs 
of the heirs of the body of the wife by her faid hulband, 
and for want of fuch iftiie, to the right heirs of the 
hulband for ever. Grant M. R. held, that the Court 
was authorized to read the fettlemen^ as if the words 
« during the life of the wife” had been inferted. He 
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fdid the cafe of Doe d, Htcis v. Compere was very much 
in point, and in the cafe before him'there was, firft, 
Mdiatf cxifted in that cafe, a purpofe to be anfwered, 
for which an eftate in the truftees during the wife’s life 
would be fufficient, and next, a limitation for a term of 
yearj, which could ijotarife 'confiitently with the eftate in, 
fee in the fame truftees^ Therefore, not only was the 
cafe fimilar to that of Doe v. Hich in the particular on 
which* th^Court proceeded, but was ftrongei, as the in¬ 
tention itM-only would not be anfwered, but would be 
contradided, unlcfs the Plaintiff’s couftru£iion were put 
on the general words pf the limitatbn to the truftees.’* 
H>s Hoflour*s judgment did not happen to depend ul¬ 
timately oi\ this point. It will perhaps be contended 
that in the prefent cafe there is neither a fee nor an 

m 

eftate for life given, but feme hind df chattel intereft ; 
but that is here impofliblc, becaufc the truftees arc em¬ 
powered to enter during the life of the jointrefs only, 
and there is no cafe in which the Courts have held) 
that an eftate given to truftees is a chattel intereft, 
where the meafure of the duration, is, as here, the dvu 
ration of human life. In fome calcs, a fee may be 
limited down to a chattel ititereft ; a tenancy by elcgit, 
a devife to truftees to faife a fum of money, arc chattel 
interefts, although their duration is uncertain. Whether 
this rent-charg^ might have been conveniently fecured 
by the creation of a chattel intereft, and whether the 
Court of Chancery, if the matter had been fubmitted 
to tlieir direftion, would have ordered that mode to be 
purfued, it does not profit to enquiic, but tlic eftate 
granted is not to bo changed by conftruftion from a 
freehold to a chattel intereft, even if the latter mode 
would liavsi.becn rather the more convenient. If it be 
urged that it is a'chattd intereft, bccaufe the jointure 
may be in aitear at the time of Lady Wenmatf^ deccafe, 
and that if it were an eftate pur auUr viV, the truftees 
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CDuld nev^r afte!r enter to l^vy ibem\ JU>r<l JBiHen^ 
borough C. J. ftiggefts the proper anfwer» in the cuf<!f‘of 
Whiuv. Swipfinj 5 Eajt 162., that the Courtly 
prefume a chattel intereft to arife on the dcccafe of"the 
jointrefa^ fufficient in duration to fecure the payment 
of the arrears j though perhaps oven that is unncccffaryi 
for if the widow^were to die in the middle of a quartet 
of a year> her executors wuultl^ under Ae ftatuto 
Ji G. 2. r. 19,/ 15., be enabled to recover ihe rent- 
charge for the ira£tIonal part of the qUartW elapfcd 
lince the laft day of payment; and an argument which 
gpcs to more than that fraflional part, goes on the fup- 
pofition that the truflccs have been guilty of la^lics in 
not enforcing the payments quarterly as they accrued 


due, which laches the Defendant u not; entitled to af- 
fume as tJic ground of his argument. f^MttnsJiekl C. J. 
Has it ever been determined that the executor of a 
tenant pnr atUer vie is entitled to recover a portion of the 
tmt from the laft quarter-day under that ftatutc ? He 
is ceitainly within the mifchicf, for otherwife the 
lehant of the land may keep tfcp rent for his own 
benefit.] 


Lefts Serjt. contra. It may be doubtful whether this 
inftrument conveyed any eftate at all to the truftecs: 
and whether it were not void, not merely for the excefs 
of execution in attempting to ednvey a fee, but tliere*- 
fore void ih Mo t but if it convoyed any eftatc, it either 
conveyed a fee, or elfc merely a chattel inicrcft. In 
eithet of tliefe thr^ cafes the Defendant muft fucceed.^, 
The hypothefis of an eftatc pur autet v:e involves all the 
difficulties attendant upon the Defendant’s argument, 
^lul fome others peculiar to itfelf. The queftion is not, 
wliethcr the ci e..tion of .1 freehold ellate lefs than a fee 
might, have fuiliccJ, but whediet the grant of a fee b& 
upt a good execution of the power. The cbjeiEiion 
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raHed to a tee, !$> that it would tounte;raA‘'an the te(^ 
tator’s intention by makitig all the fubfequent eftates 
equitable. But though it tnight be to a certain degree 
inconvenient to change a legal to an equitable eftate^ yet 
the real and fubftanttal p^rt will hot be at all afiefled by 
it: fnd if it be good> the recovery will prevail* and all 
the fame confequence^ follow* tf the Court cam look 
to the intradon of the parties* it will look to the con^ 
fequenc^ as tokens tol>e called in aid* in developing 
dicfe intentions. If there be equal difficulties attendant 
on both conftru^lionSy the Court Vill rather make fu<m 
an eledion between them* as not to deprive thcfe per- 
fons of the right of fufiering a recovery without afking 
the concurrence of ^rties* who in truth have no¬ 
thing to do with dus eftates* This eftate was much 
incipibered with mortgages* fome for terms of years* 
a very fipSll part of them, in fee. If a doubt arifes* 
whether the eftate of the truftees is for the life of the 
jointrefs only* let it be confidered whether the property 
Was in fuch a condition* that the truftees could* at the 
creation of their eftate pur autir vie, and at all rimes 
of her life* enter on tlie land* and receive her jointure. 
They are to receive it quarterly. Bui on large eftates, 
it is not the pra^icc to referve rents quarterly. Taking 
it* that the rents are referved annually* or even half^ 
yearly, that they are payable at Ladj-^ay, and tliat after 
Ladj^day, and before Midfummtr^ and before the rents 
are received, thejointreft* dies. On the ftatute ii C. a* 
r. Kp* / 15., her executors could only recover at moft 
the fradion^ fmn which has accrued lince the quarter- 
day* but the prior arrears could never by any procefa 
whatever be recovered. Thefe would not* perhaps* be 
reafons fjtfficient to induce the Court to change an eftate 
clearly exprefied | but the deed clearly and manifeftly* 
primi faciit creates a fee* and the only queftion is* 
whether it is by implication to be reduced to an eftate 
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pur mHfr ntf* Unlefs therefcm hnpUcation hs 
made qtdte manifeftf and untelTs die couftruinj^ it to be 
a fee^ will be attended witli mucli wprfe than 

the other altenativci the Court will not refort for a ib» 
lution to the eftate fur autcr vU* There is this furdier 
difficulty in the conftruflion contended for ^ here is alfo 
a power of charging for younger children^ and if the 
truftees are to have no other eftat^ than during die life 
of the jointrefs, how are they, under that eftate, to raife 
th^ portions for daughters, and to leafe for tw^y*^ne 
years abfolute ? \Mansfidd C* h and Lawrence J. The 
powers of charging and leafing are not given to the 
truftees: they arc neither empowered to leafe nor to 
charge; but the tenant for life is to exercife tliofe 
powers ad libttum. It is argued on the other fide, that 
this could not be a fee in the truftees^ becaufe during 
the eftate of the truftees the tenant for life cannot 
grant a legal leafe for twenty-one years, or make a legal 
charge.^ That is only fiiilting the difficulties; and per* 
haps if all thefe difficulties had been fuggefted to the 
teftator, he would have framed the limitations other* 
wife, and would have more fully confidered the parti¬ 
cular way in which the power fiiould be executed. It 
is of no detriment to the Defendant, though this fliould 
be held a void appointment; and indeed the teftator not 
having exa^ly pointed out how far the tenant for life fhall 
go, there is no meafure by which the Court can difeem 
the excefs, arid therefore the appointment is bad in tot(^* 
It ev^n deferves to be confidered whetlier tliis may not 
be a chattel intereft. ^ 'Die argument agunft it, that^the 
duration of no chattel intereft^can be meafured by die 
life of man, is'a fetitio printiftt^ for it afiumes that, 
which the Defendant does not admit, that this eftate 
determines witli the life of the jointr^fs % though no 
cafe indeed has been cited, to prove that a chattel intereft 
may not be given determinable with human lifd. As 
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to the cafes citedj in that of Dos rf. Hkis ti ComperCf 
it was evident that a fee was not intended to be ^ven» 
becaufe die fame form of devife to truftees was ro- 
.peated after the limitation of each eftate for life; but 
in the prefent cafe there is no fueh paipable and 
ncccflVy intendment by which the eftate muft be fo 
narfbwed. v. may be confidered as an 

authoiity that the Cokrt will, if pofGble, cohftruo fuch 
an eftate to pafs, as beft will execute the intention of 
him who* makes it. In Curtis v» Price^ It was mani- 
feftly not the Intention of the fett}or to give the tuiftees 
a fee, becaufe a term in the fame premifes is immedi¬ 
ately after limifed to them, to commence from the de¬ 
termination of the eftate fuppofed to be a fee : that cafe 
dierefore is not applicable here. The Defendant does 
not much rely vpon the cafe of Doe d. White v. Stmpfott, 
becaufe the Couit looked at it with a vciy different view, 
but it does feem that the Court would there have admitted 
that, which the Plaintiff argues is impofEble, the crea¬ 
tion of a term for railing the arrears after the determina¬ 
tion of the life eftate. \_Mansfitld C. J. If you admit 
that, you admit that the Court would rightly hold this 
to be an eftate pur auter vie : bcc?ufc you remove the 
objeftion raifcd from the difficulty of levying the arrears 
after the life eftate 5 and it wo^ld not ncceflaiily follow 
tint the original eftate might not be an eftate j>«r auter 
vie, although wc were to hold that, after its determination, 
a new term would arife to complete the purpofes of the 
limitation.] A devife of lands to truftccs and their 
furvivor, and the executors of the furvivor, which has 
often been held to create a fee, was yet, in Doe d* 
Smpfon V. White^ held not to have that effeft. 
rente J. The further truft, to raife 800/., it was held, 
might bedufEciently fatisfied by implying a term after 
the lives of the annuitants, and therefore there was no 
need to oonftrue it a fee.] It Is therefore not unreafon- 
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kble to imply a chattel mtereft in this cafe> fince it ap^ 
pears to -be the moft obvious way of fatisfying the iatten- 
tion of the parties, to create a chattel intereft $ aniil it 
may be properly fo coniidered, although the words im¬ 
port a foe. It is, however, indifferent to the Defen¬ 
dant to which of thefe tM'O conftTu£);ions the Court 
may incline. He fays that the teftator has givcii the 
tenants fo^ life the power of dffplacing the fuccceding 
legal eftates, and converting them to equitable eftates : 
but if this be confidcred as a void exccutioi^at law, it 
Avill difplacc no eitates ; and no injudice will be done 
by this confl:ru£tion, for the fcttlements will dill operate 
as good charges in equity. A covenant to dand feifed 
i > a known form of conveyance, and may operate as an 
appointment, but it docs not therefore follow that a co- 
\cnant for quiet enjoyment fhould have the fame efFcft. 
[^Mafufuld C. J. The diflkulty in King v. JlIelLng was, 
that the covenant to daud feifed was by a man who 
could not dand feifed, bocaufo he was a. tenant for life, 
wliofe edate expired with his own life, nevcrthclcfs it 
wMi h( Id a good cxocution.3 The covenant for quiet 
enjoyment is only in fuperabundance and in furtlierance 
of his execution, but it did not go the whole length of 
the objo*^ 5 it could operate only for that which he cove¬ 
nanted for, the duration of his own edate. None of 
tlicfe expedients contended for by the Plaintiff* would, 
therefore, have fccured to tlie jointrefs the regular 
quaiterly payment of the rent-charge, the edate pur 
outer vie wouKl be attended with great inconvenience, 
and it would be better to hold that the trudccs took no 
edate at all than that. 
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Shepherd in reply. The Defendant feems to rely but 
feebly on the argument for a chattel intereft. A leafe 
or grant to any one generally, without faying more, is 
an Icafe for life; it may be reduced to a chattel by 
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thing which limits it to an event >that nmft 
neceiTatily happen in a definite time* In 
L^rd ElUnhrcugb by no means held» that the eftace, the 
crufts of which were to endure for the meafure of hu-^ 
man exiftence^ was a chattel intereft: on the contrary* 
he hdd that it uras* as far as related to the annuitants* 
an eftate pur auttr vi^s but to meet the obje^^on that 
fuch an eftate would ndt wholly fatisfy the trufts of 
the will* becaufe there was a folid fum to be raxfed* he 
held, that it might, as to that purpofe, be confidered* 
as if there had been no annuities at all* in which cafe it 
was clearly to be held a chattel intereft for the railing of 
the folid fum: but the Court were quite clear it was 
not a fee for the purpofe of raifing the annuities for the 
annuitants. This execution is not void in toto : deeds 
which are completely bad as conveyances, will never* 
thelefs operate weU as appointments. Such was the 
cafe cited of the covenant to Hand feifed to ufes. It 
is faid that the fettlor had the power to make a join* 
ture given to him generally, and that by giving a fee he 
has executed it in the beft poflible way, but it may be 
denied that when a power is given to perform an aft 
generally, and it may be done in either one of three or 
four methods, the appointor is at liberty to do it only in 
the beft polEble way % but if the beft poflible way were 
to be purfued, it could be executed only by giving an 
eftate pur outer vte ; becaufe by tliat mode it may be 
effeftuated without deftroying any one of the legal re* 
nxatnders. In Doe v. Simpfin, Lord Ellenhorough C* J* 
fays, (for much ftrds has been laid on the argument ah 
tneonvementi,) ** if the inconvenience fhould fubfift to a 
greater degree than it is likely to do, it would not war* 
rant us in putting a conftruftion on the will, in order to 
avoid it, which the terms of the will do not fairly and 
naturally in themfelves bear.’’ In the cafe of Kenriet 
V. Lord Beamlerh^ 3 Bof. tgf FulL 175., Lord 

Alvanlep 
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Alvanley C. J- fay8> It would indeed be much more 
convenient^ that the legal eftate (hould be veftcd in 
truftees for the payment of the debts, than that the 
truft (hould be executed by the dcvifces under the di¬ 
rection of a court of equity f for a court of equity could 
not enable a devifee to make a comj^ctc title to this 
eftate. But this is only an argument ab incofivcmenti^ 
from which we cannot conftrue the teftatoi to have faid 
that which in fact he has not faid.” The obfervation 
that the teftator feems to have contemplated that thefe 
eftates were covered with incumbrances, and that truf- 
tees could not inftantaneoufly get into the pernancy of 
the rents and profits, wherefore an eftate pur auter vte 
would be unfuitablc to the purpofe of fecuring the an¬ 
nuity, goes to the length of fuppofing that nothing 
might arife during the whole life of the jointrefs, and 
that a falc might bencceflary, in order to fccure payment 
to her executors of the whole fum which accrued during 
her,life; but this argument is rebutted byfthe circum- 
ftance that the teftator has devifed fpecific eftates for 
the payment of his debts, and has devifed over the rc- 
fidue, and that he direfts the jointure to be raifed out of 
the rents and profits only, fo that he evidently contem¬ 
plated, that the eftate which he fubjedted to the jointur- 
ing power, would be unincumbered and fuflicicnt* It is 
argued that the teftator, in creating an eftate tail, in¬ 
tended that the tenant in tail (hould be in a condition to 
cut off the entail as foon as pofliblc : but this, furely, is 
not to be prefumed, but rather the contrary: and though 
the Court will do nothing to prolong an entail, they 
will lend no extraordinary afliftance in order to cut it 
off. No cafe has been cited to (hew that an eftate given 
to .truftees and their heirs, coupled with duties, that 
confift with a lefs eftate, (hall carry a fee. A devife to 
truftees and tlieir heirs in truft to fell, was held by Lord 
Hardwicke to confer a fee, bccaufe a lefs eftate would 
Vox., in, Z not 
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not anfwcr the purpofe, but here no fucli neceflity 
exifts i and although, if the fettlement were now to be 
made, the Court of Chancery would direft it to be 
framed in the beft poflible way, yet when the appoint¬ 
ment is actually made, and is legally good, the Court 
will not undo it, merely becaufe a better mode might pof- 
fib>y have been fuggefted. 

Cur. adv. vult. 


On this day the Court fent to the Lord Chancellor the 
following certificate; 

We have confidcred the circurillanccs of this cafe, 
and the arguments of counfel for the parties, and are of 
opinion that the truifees named in the deed of appoint¬ 
ment of the 20th day oi .Ttine 1766, and in the other 
deeds of the 26th of December 1782, and the ift o{ De* 
ccmber 179^, did not, nor did any of them, take any 
eftate or intcreft in the manors, lands, and hereditaments 
in queftion, of which the Right Honourable Philip 
Lord IPenman^ the teftator, was feifed in fee-fimple 
at the time of making his will, and which were there¬ 
by given to the Honourable Philip IVenmnn his fon, 
afterwards Philip Lord TVenman, for life, or in any of 
them. 

J. Mansfield. 

J. Heath. 

S. Lawrence- 

A. Chambre. 
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was an atlicn upon a bail-bond. The Defend¬ 
ant pleaded, that the Plainliils fued out the writ 
upon which they had declared agailift him, before the 
alFignment of the fuppofed willing obligatory was 
ilampcd according to tlic dirccl:ions of the ilalute; and 
rdl'o before any caufe of acltoi* in that fuit had accrued 
to the PiaiiuifT'^ thereupon ; which he averred, and 


If the Defeiid- 
an: plead a fiihtle 
plea to enfnare the 
Plaintiff, the Court 
will jxrrnit the 
Plaintiff to fign 
judgment, iinleHi 
the Defendant 
will amend. 


pr.'.ycd judgment, and that the PlaintiHs might he dU 
rected to caul’e the writ to be returned and filed of re¬ 
cord, and that the rocorii liiereof, when returned, migliL 
be inlnccfed bv the Court, 

X ^ 


Pcchu'ell S'jrjt. had on a former day obtained a rule 
fiifi to cjualli tliisplea, and rh< t tlie Plaiutilfs might be at 
liberty to enter up linal judgment, as ior want of a 
plea. 

Onjlo^.v Serjt. llievved caufe. Although there may be 
foine furplufage, the plea is good. The llatutc 4 & 
^ Ann, c,i 6 , requires that the allignment of the bail- 
bond fliall be ilaiiipcd before any uc\Ion is brought 
tliercon. This part then of the plea is of iifelf a good 
and fubllaritivc ground of dolence, and the Defendant 
might have Hopped here: but he goes on to fay, “ and 
before any caufe of ailioii in that fuit had accrued to 
the PlaintiUti,” which is another good defence : he then 
proceeds to pray that the Plaintiff may be directed to 
bring the writ into court; it is known the Court will 
not compel the production of the original w'rit, but this 
furplufage at the end will not vitiate the foregoing part 
of the plea, wdiich is good. It fuggells a plain replica* 

Z 2 tiou, 
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tion, that the aflignment was ftamped before the writ 
fued out \ and the PlaintifF might have proceeded to an 
ilTue upon that fa£l. 

Pecknvell in fupport of his rule. The gentleman who 
penned this plea has laid a very ingenious trap. He 
kne^ the Court ^^ould not grant oyer of the original 
writ, und if we had demurred to the plea for want of 
oyer, he would have faid, there is a prayer of oyer at the 
end of the plea. The plea that the aflignment was not 
ftamped in due time, is a valid one, and well known, 
but the ordinary and proper form is, to plead that it was 
not ftamped at the commencement of the fuit: if he had 
fo pleaded, the Plaintiffs could have tak«n iflue on it 
with fafety, but the Defendant refers to the time of 
fuing out the writ on which the Plaintiffs declare. If 
the Plaintiff's had replied that the affignment was ftamped 
before the commencement of the fuit, the Defendant 
wouhl have demurred for the departure j if the replica¬ 
tion had been, that the affignment was ftamped before 
the original writ was fued out, it could not have been 
fliewn until oyer of the original, which is never granted j 
if the Plaintiffs had replied that it was ftamped before 
the capias was fued out, the Defendant would have faid 
that that was merely mefae procefs, and that it was an 
admiflion that it was not ftamped before the original 
fued out. The writ on which the Plaintiffs declare, is 
not the writ which they fue out; they fue out a capias 
ad refpondendum only, but declare upon an original. In 
all thele cafes of new devices and experiments, the 
Court permits judgment to be figned for want of a 
plea. 


The Court thought there might be fomc ambiguity in 
the words ** fued out the writ on which they have de¬ 
clared,’^ 
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dared/’ but difcharged the rule^ upon condition of the 
Defendant amending inflantery by altering it to the words 
commenced this fuit^” and ftriking out the prayer of 
oyer. 

Rule difcharged without colls. 


1810. 
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REGULA GENERALIS. 

IT is ordered, that from henceforth in bailable cafes for 
any fum exceeding one thoufand pounds, it fliall be 
fuilicient for the bail to juftify in one thoufand pounds 
beyond the fum fwom to. 
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Boughton V . Sandilands. 


A Ia<ly having 
a<^iiaKv ii.itiricd 
wiih the conrent 
of guardians 
nanu*'! by herdc- 
ccalrd rujipofed 
l^mativc fathcTy 
and confinned by 
the ■ ouit of Chan- 
rerv, Hio fufTorod 
a recovery, and 
declared the ufes 
to the joint ,ip- 
poininicnt of her- 
felf and her huf- 
band, v'Jlh re¬ 
mainder in fb i(5t 
fettlcmeut. It 
being difrovered 
that lici Uippofed 
inaniage was 
void, beraufe at 
the time tlicrcof 
her Jv''gal fatliei* 
W'as alive, and did 
not confent to the 
marriage, the 
parlies conceived 
that the feltlement 
and recoverv were 

r 

void, and executed 
a deed of revoca¬ 
tion, and fulierpd 
anoilu’r recoverv, 
after which the 
lady made a new 
fettlemcnt. Held 
that the recovery 
and firft fcitlcTient 

V'cre valiiK Al¬ 
though made un¬ 
der a miAakc of 
the fituation in 
which the parties 


''pilS was a cafe diveefed by the Lord Char.ceilor 
for tlie opinion of the Court of Common Piras, 
The tafe dated, that on th? a6ih of January 1794, Sir 
Edward Br.ughtonyhomg feifed in fee of 311 called 

White Acrey by liiswill d vilcd the fame to Richard iS 7 jw- 
dilands John Al/ajy their h^irs and alhgos, In truft 
and to and for the ufes after mentioned, (tli.it is to f.iy,; 
** to the ufc of his daughter Dawy during lier n.i- 
“ tur.il life ; and after her dcceafe, to ihe l.rirs of her 
body lawfully to be begotten, in tail generalprovaied 
“ that his faid daughter Hiould marry with tiic confent of 
hcrguanlians, and that the hufband ihe might liappen to 
man y fhould take upon him the name *>t JJ^ughton; 
« and in cafe Eliza Davir Ihonid die wltiu at ifu.o, then, 
in trull for liis daughters Caroline Davis and Inicy 
Daviry fiiccefftvely, for life, and to the iHuc of thetr re- 
fpe£five bodies lawfully to be begotten, fuccefiiveiy in 
tail general. And after the dcccafc of all his dangiuers 
without ijl'ue, in trufl for the tcflatoi's own i ii,ht heirs 
for ever.” And in the will were contained the lollow-' 
ing words ; I appoint my fdlcr Rutherford and Mr. 
“ SandUands guardians of my faid children/* 'i'hc lel- 
lator died without legitimate ifi'uoj liUzay Carolincy and 
Lucy D^visy named in the \^dll, had gon-' by llie name of 
Boughton in the tellator’s lifetime. 'Thoy were reputed 
and believed to be the natural children of the tcilator. 
At the time of the birth of EUzuy her mother was law'- 
fiilly mr.nicd to a perfon of th^ name of Kaycy who was 
Jiving at the death of Ll:e t.lbator; and on t!jo 10th of 
Augujl 1798, on which day EAiza was married by licence 


flood. 


to 
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to George Charles Braihnvaite Efq., Mrs. Rutherford and 
Mr. Sandilandsy who were named as guardians in the 
will, having been firlt appointed guardians by the Court of 
Chancery, and having been parties aflenting to the mar¬ 
riage. Previous to tills marriage, articles, bearing date 
the 6tli Attgujl 1798, were entered into, by which Mr, 
Uraih^jjaite covenanted, tliat upon the faid Eliza Davis 
coming of age, the faid elUte fliould be conveyed to cer¬ 
tain iifes in the articles fpccificd, and that he and his in¬ 
tended wife fliould join in rccovt vies for conveying llic 
fame to fuch ufes ^ thefc are entered into in conf deration 
of the intended marriage^ and of the fettlement or provi- 
fion to be made by the intended hufband for the wife 
and her i/Tuo. Eliza attained her age of 21 years on the 
%\Jl f March 1799. An indenture of bargain and fale, 
bearing date the ift day of 1799* was made and 
executed between G. 6\ Brathwaite^ by the defeription 
of G. C, Braihwaite Boughton^ of Pflon^ in the county of 
Hereford^ Ef^-j a lieutenant-colonel in liis Majofty’s 
army, (tlieretoforc called G. C. Braih^vaite^J and Eiliza 
DaviSf by the defeription cf Eli/a his wf'y (one of the 
dauvliters, and a devifee, named in the Lill will and tef- 
lament of Sir Edward Bcughlon^ late of Fojhn Courts in 
ti'u- rouniy of Henfjrd aforef.iid. Baronet, deccafed, of 
tli'j nrft ji.irr ; James Fa/rer Eftj. of the fecoiul part 5 
and Thomas Atlinfin^ (gentleman, of the third part: 
It tecited the tellator Sir E, BoughtoF^ will, his dcatli 
wlihoul revoking or altering it: the marriage wdtli fuch 
cunfent p.s aforefaid \ that G. C. Bmthwaiie had, by 
virtue of liis Majolly’s royal licence, afluined and ufed 
tlie name of Boughton that Eliza the wife, liad at¬ 
tained the age of 215 tluit he and flie, or he in her 
light, were in pollellion; that he and his wife had 
agreed and determined to fiift'er a common recovery, to 
the ufes therein after hmitctl; and therefore in purfu- 

Z 4 anc* 
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ance of that agreement, and for barring her eftate tail, 
and for alTuring the premifes to the ufes thereinafter 
declared, and in confideration of ten Ihillings to each of 
them paid by tlie faid James Farrer^ they grant, bar¬ 
gain, and fell to him and his heirs, the premifes, to hold 
unto, and to the proper ufe and behoof of him, his 
heirs and afligns, “during the joint natural lives of the 
hufband and wife, to the intent to make him a good te¬ 
nant to the precipe, that a recovery might be fufFered, 
in which a writ of entry might be fued out againft 
Farrer^ who was to appear and vouch to warranty f 7 . 
C. Brathnvaite Boughton and Eliza his wife, who were 
to vouch over the common vouchee, &c.; and the reco¬ 
very was to enure to the ufe of fuch perf'n or perfons, 
and for fuch eftate or eftates, and to, for, and upon fuch 
ufes, trufts, intents, and purpofes, and under and fubjc£l 
to fuch charges, powers, provifions, and declarations as 
the faid G, C. Brathwaitc Boughton and Eliza his wife, 
by any deed or deeds, &c. fliould jointly dired, limit, 
or appoint; and in default of and fubjc£t to any fuch 
joint diredion, limitation, or appointment, to the ufe of 
G. C. Brathwaite Boughton and his afligns for life, fans 
wafte j with remainder to the ufe of Eliza his wife, 
and her afligns for life, fans wafte; with remainder to 
the ufe of Farrer and his heirs, during the lives of G, 
C. Brathwaite Boughton and Eliza his wife, and the life 
of the furvivor of them, upon truft to preferve the con¬ 
tingent remainders; with remainder to the ufe of the 
firlt and other fons of Eliza Boughton^ by G- C. Brath- 
^vaite Boughton her hufband, fucceflively in tail male» 
with remainder to the ufe of the firft and other daughters 
of Eliza Boughton^ by C. C. Brathuuaite Boughton her 
hu{l)and, fucceflively in tail male; with remainder to 
the ufe of the firft and other fons of Eliza Boughton^ by 
G/C. Bnuh^vaiteBotghton her hufband, fucceflively in 

tail 
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tall general; with remainder to the ufc of the firft and 
other daughters of Eliza Boughton^ by G% C* Brath^waite 
Boughton her hulband, fucceflively in tail general; with 
remainder to the ufe of the firlt and other fons of Eliza 
Boughton^ by any hufband or hufbands with whom the 
might happen to intermarry after the deceafe of G. C. 
Brathwaite Boughton^ fucceflively iit tail male; with re¬ 
mainder to the ufe of the flrft and othei daughters of 
Eliza Boughtofiy by fuch after-taken h||fband or huibands, 
fucceflively in tail male j with remainder to the ufe of 
the flrfl: and other fons of Eliza Boughtony by any after- 
taken hufband or hufbands, fucceflively in tail general; 
with remainder to the ufe of the firil and other daughters 
of Eliza Boughtofiy by any fuch after-taken hufband or 
hufbands, fucceflively in tail general; with remainder to 
the ufc of fuch perfon or perfons, and for fuch eftate or 
cflates, and to, for, and upon fuch ufes, trufls, intents, 
and purpofes, and under and fubjeft to fuch charges, 
powers, provifoes, and declarations, as G. C. Brathwaite 
Boughtony at any time or times during his life, by any 
deed or deeds, See. fhould feparately or alone direft, 
limit, or appoint; and in default of fuch laft mentioned 
direction, limitation, or appointment, to the ufe of the 
right heirs of G. C. Brativjaiie Boughton for ever. In 
Eajler term 1799, a recovery was duly fuffered purfu- 
ant to the faid deed. This indenture in every part of 
it deferibes G. C. Brath’ivaite Boughton and Elizay as 
hulband and wife, but it is not expreifed to be made in 
execution of the articles before marriage, nor in conli- 
deration of tlic marriage ; and in fafl, the ufes are ma¬ 
terially different from thofe to which the premifes were 
covenanted by the articles to be fettled ; and it being taken 
for granted that the parties were married, there is no limi¬ 
tation of any ufc to her and her heirs until the marriage. 
After this indenture was executed, and the recovery 

fuffered 
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fiifTcrcJ in purfuancc thereof, it was ilifcovcrcd that 
when the articles of the 6th Augnji 179B were entered 
into, and when the marriage was fuppofed to be had, 
rJl'za was, in law, tlie daughter of her mother and the 
man to whom her mother was married ; and therefore 


that Eliza*?, marriage with G, C. Bmihwalte Boughten 
was not duly folernnizcd, and that they were not huf- 
band and wife ; and upon the trial of an iflTuo fince di- 
refted by the Courft)f Chancery, this has been fo found. 
In thofe circumftances, by a deed of four parts, 
dated the 27th rif Jufir 1800, and made between Eliza 
Bcug^fs^tf by the defeription of Eliza Boughten other- 
wife Elliza Kuyt'i otherwife Eliza Dav’,\ of Pojhn Court 
in the county of Ht^njorHy fninitor, and devifee in 
tail named in the laif will and teftament of Sir Edward 
UoughtGUy of the firft pu't, G. C. Hrathnvalte Boughton of 
the fecond part, James Farm- of the third part, and 
Thomas Athhifon of the fourth part ■, reciting the will of 
Sir Edward Bought'aiy and tlie aiticles of the 6 x\\ Augujl 
1798, the bargain and f.de of the ill 1799, and 
the recovery fulTercd in purfuancc thereof; arid reciting, 
that fincc the faid feveral indentures were executed, 
and the faid recovery fullered, it had been difeovered 
that at the time of the date and execution of the inten- 


ture of 6(h of Angufl 1798, and at the time wlieii the 
marriage between the faid G. C. Brathwaite Boughton 
nml Eliza Boughten was fuppofed to be folcmnized, 
Eliza was a legitimate child of John Kayry by his wife 
F.aiome Kny^y (in the tellator’s will called Salome Dnvisy) 
and that John Kaye and Salome his wife, (the lawful 
father and mother of Eliza.) were flill both living, 
wherefore, inafmuch as Eliza Boughton was an infant 
under the age of 21 years, and incapable of contradling 
matrimony, or of making, or agreeing to make, any 
fetticment or fcttlemeiits of her eftates or fortune wlicn 

6 the 
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the before-mentioned indenture of the 6th of Auguft 
1 79S was made and entered into> and when the mar¬ 
riage between G. C\ Brathwaiu Boughton and Eliza 
Boughion was agreed upon, and was meant and intended 
to be folemnized, and inafmuch aj the fame indenture of 
fcttlcmeiit was made and executed, and the faid mar- 
was contraiflcd and atteniprfid to be folemnized, 
wit‘lout the confent of John Ka^Cy the father and natu- 
lal "uardian of Eliza Boughtouy it was coiilidered and 
undor{loo<i tiiut the fai*.l fuppofed marriage between 
G. C. Brathnvoite Boughton and Eliza Houghton^ and alfo 
the ;:rticlcii of the 6th of Augiijl 179'd, and the fettle- 
nient of the ift May 1799, and all other fettlements 
and vO itra£ls or agreements for fettlemenls whatfoever, 
made, entered into, or executed, in contemplation or 
confideration of fuch marriage, were abfolutely null and 
void j and tliat Eliza Boughton and G. C. Braihu'aitc 
Boughton were then at full liberty, either to marry again, 
or to remain fnigle and unmarried, us they might think 
proper ; and that if Eliza Boughion and G. C; Brath^mite 
Boughton Ihould determine to marry again, then that 
they were competent and at full liberty, either befora 
or after fuch new marriage, to enter into and make fuch 
other articles or fettlements, of or concerning their 
eRutes or fortunes, or to refufe or omit making any 
fuch articles or fi'iilcmcnls, as they might think pro¬ 
per \ and reciting tliat EUza Boughton and G. C. Brath~ 
nvaiu Boughion agieod, and had determined, not 

to marry again upon the terms, or under any of the 
conditions or cngagcni'mts for making fettlements, 
which w'cre agreed upon, or \\ ere ftipul.itcd for, or made, 
or cntercii into, on the treaty nrorefaid, or in contem- 
platio,': of th:ir feppofed former marriage ; and that, in 
order that if Eliza Boughtori and G. C. Brathwiite 
Boughion fliould thereafter determine to marry again, 

there 
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i8ii. there might be no reafon or pretence to contend, infill, 
or fuppofe, that fuch fecond marriage was agreed upon, 
or had, or folemnized upon any fuch terms or under any 
Samdilanos. fuch conditions or agreements for making fettlements as 

aforefaid, G. C, BrathnvaiU Boughton and BUrta Boughton 
had not only mutually and refpG£lively agreed to refcxnd, 
revoke, and declare abfolutely null and void, the faid two 
indentures of fettlement of the 6th Augufl 1798 and 
the 1799* and all the covenants, contra£ls, agree¬ 

ments, ufes, trulls, limitations, provifoes, and declarations 
therein refpe6^ively contained; but had alfo mutually 
and refpcdlivcly agreed to releafe, exonerate, and dif- 
charge each other from all contradls, promifes, engage- 
ments and agreements whatfoever, either for marriage 
or for making any fettlement or fettlements upon, or in 
confideratlon of marriage, which had at any time or 
times theretofore been made or entered into between and 
by G. C. Brathnvaite Boughton and Eliza Boughton^ or by 
one of them with or to the other of them, or by one of 
them with or to any otlier perfon or perfons on behalf 
of the other of them ; and of and from all breaches or 
forfeitures of fuch contradls, promifes, engagements, 
and agreements refpedlively, and all adlions, fuits, da¬ 
mages, claims, and demands on account thereof, or of 
any of them, refpedlively, in fuch manner as was there¬ 
inafter mentioned and exprefled; and that Eliza Boughton 
had alfo agreed to releafe and difeharge G. C. Brathivaite 
Boughton from, and to ratify and confirm all payments 
that had been made by or to, and all adls, matters, and 
things that had been done by C« C. Bratlnvaiie Boughton 
from, for, or on account of, or upon, about, or concern¬ 
ing the eftates devifed by the faid recited will, fince the 
marriage fo intended and attempted to be had and fo¬ 
lemnized between them ; and reciting, that for the pur- 
pofe of avoiding or oLviating and removing .doubts 

and 
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and queftions that might arife Tefpefling the operation 

of the faid common recovery, or refpe£ting the fufli- 

cicncy of fuch common recovery, to bar, extinguifli, 

and deftroy the cilatc tail veiled in Eli%a Boughtortf 

under or by virtue of the fame will, with all remainders 

and reveriions thereupon expe£lant or depending ; and 

for the purpofc of conveying the pwjmifcs to fuch ufes, 

upon fuch truils, and for fuch intents aiul purpofes as 

were thereafter limited, Eliza Bonghun had determined 

to fuiFer a new common rcco\ery of the premifos in 

the manner thereinafter mentioned; and that Eliza 

Boughton had requefted G. 6\ Brath^iuaite Boughton to 

join with her in making a tenant to the precipe 

for fuch new common recovery, which he had agreed 

to do in fuch manner as thereinafter was exprell'ed; 

therefore, by the faid deed, G. C. Brathnvaiie Boughton 

and Eliza did feverally and refpeftively refeind, revoke, 

and declare abfolutely null and void the faid feveral 

indentures of the 6th Augujl 1798 and the ill of May 

1799, refpcflivcly, and all the covenants, contrails, 

agreements, ufes, &c. in or by the fame indentures, or 

either of them, limited, declared, or contained ; and alfo 

• 

all other contrails, promifes, engagements, and agree¬ 
ments whatfoever, either for a marriage, or making any 
fettlemcnt upon, or in confideration of marriage, which 
had at any time theretofore been made or entered into 
between them; and they and each of them did quit 
claim to the other of them, all contrails, promifes, 
engagements, and agreements whatfoever, either for 
marriage, or for making any fettlemcnt or provifion 
upon, or in confideration of marriage, which at any time 
theretofore had been entered into by them, with or to 
the other of them, or by either of them, with or to any 
perfon or perfons whomfoever, on behalf of the other of 
them} and from all breaches or forfeitures tltat liad 

been 
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been or fljoulci thereafter be made or committed of, in, 
or concerning the faid contrails, promifes, engagements, 
and agreements, or any of them ; and alfo of and from 
all ailions, fuits, &c. whatfoever, on account or in re- 
fpe£l of fuch contrails, &c.; and for the barring the 
eftate tail which by or under the teftator’s will was 
veiled ill Eliza Boughton^ of and in the premifes, and all 
remainders and reverfions upon the fame eftate tail ex- 
peilant or depending, (in cafe the fame had not already 
been well and effeilually barred by the faid common 
recovery); and for conveying, limiting, and alluring the 
premifes to the ufes, upon the trulls, and for the intents 
thereinafter limited, declared, or xprefied, and alfo in 
confideration of lor. to each of them, (/. C. BratJywaiic 
Boiighton and Eliza Boughten^ paid by Farrer^ the ftiid 
(i, C. Bratknvaife Boiighton^ at the requcll and by th;"' 
direillon of Eliza Boughton^ and according to fuch eftate 
or intcrell as he had in the premifon, (if any fucli lie 
had,) and aifo the faiil Eliza Botighton^ did each of them 
grant, bargain, and fei!, dircCl, limit, appoint, and con¬ 
firm unto Famvy his heirs and allighs, the ])rcn*ifos, 
and all their an<l each of their oltate, to hold unto ami 
to the ufc of Farrevy his heirs and afiigns, for the life 
of Elizay to the intent that a recovery might be fuf- 

r 

ferod, in which tlic writ of entry was to bo profecuted 
againft Farrevy w^ho was to vouch Eliza Boiightofiy (not 
G. C. Brathnvaite BoughtoUy) who was to vouch the com¬ 
mon vouchee ; and the ufes were declared to be to fuch 
perfon or perfons, and for fuch eftate or intcrcfl, eftates 
or intcrclls, upon fuch trulls, and to or for fuch intents 
or purpofes, and under and fubjo£l to fuch powers, 
provifocs, charges, conditions, and reftriclions, and in 
fuch manner and form as Eliza Boughtofiy (notwithftand- 
ing any coverture Ihe might be under, and whether (he 
fliould be covert or foie,) at any time or times during 

her 
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her natural life, by any deed or writing either with or 
without power of revocation and new appointment, 
fhould direft, limit, appoint, give, or devife the pre- 
mifes 5 and in default thereof, to the ufe of Farrer and 
his heirs during the life of Eliza Ihughton^ in truft to 
permit her to hold and enjoy tlie fame, and to receive 
and take the rents, iffues, and profits thereof for her 
own ufe during her life, and to convey fuch eftatc or 
ntereft to fuch perfoii or perfons, and at fuch time or 
times, and in fuch manner, as Eliza Boughton^ iiotwith- 
ftanding any coverture, and whether flie might be covert 
or foie,) fliould direct or appoint; and from and imme¬ 
diately after her dcceafe, then to the ufe of the right 
heirs of Eliza Boughton for ever. In 'I'/tmly term i8oo» 
a recovery was duly fuflered, purfuant to the lalt deed, 
wherein Fsliza Houghton was vouched, and not G. G, 
Brathwaiu Boughton^ 

By indentures of Icafc and relcafc, dated 2d and 3d 
jlpril 1802, and made between Eliza Boughton, (by tlie 
fame defcriptloiras in the lalt deed), of the firft part, G. 
C. Brathwaite Boughton of the fecond part, James Far^ 
ter of the third part, and William Fulke Greville^ Thomas 
CouitSi and Edmund Antrohus^ Elqrs. of the fourth part, 
reciting the deed of the 27th Junv 1800, and that a re¬ 
covery, (as the fact was,) had been fufFered accordiiig to 
it; and that a marriage had been agreed upon, and was 
intended to be fhortly had and folemnized between G, 
G. Braihmoaite Boughton and Kllzn Boughton ; and that 
upon the treaty for the muvriagc’, and in confulennion 
of the fettlcment or provifion agreed to be made by G. 
C, Brathnvaite Boughton upon and for Eliza Boughton^ 
and the children or iffue ol the fuid marriage, (if any 
fuch there fhould be,) in fuch manner as mentioned in a 
certain indenture of three parts, bearing equal date 

there- 
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1811 - therewith, it was (lipulatcd and agreed, by and on the 
* ^ part of Eliza Boughton^ that fhe fliould and would, pre- 

vious to the folemnization of the then intended marriage, 
Sandilands. limit, appoint, fettle, convey, and aflure the premifes to 

the fcveral ufes, &c. thereinafter limited or exprefled; 
and that Farrer had agreed to join with her in convey¬ 
ing the premifes irt fuch manner as thereinafter ex¬ 
prefled ; therefore, in purfuance of that agreement, and 
in confideration of the faid then intended marriage, anti 
of the fettlcment or provifioii made or agreed to be 
made by G. C. Brathnvahe upon or for Eliza Bonghton^ 
and the children or ifluc of the intended marriage, (if 
any fuch there fliould be,) as in the faid indenture bear¬ 
ing equal date therewith was mentloiKH, fhe, the faid 
Eliza Boughton (in cxcrcifc of the ppwer given or rc- 
ferved to her by the laft-recited indenture, and witli die 
privity and confent of G. C. Braihnvmie Boughton^ di- 
redls, limits, and appoints, that the premifes fhould go, 
remain, and be, and that the faid indenture, and the 
recovery fufFered in purfuance thereof, and all other 
aflurances, fhould from thenceforth operate and enure 
to the ufes, &c. thereinafter limited. And forthecon- 
fiderations aforefaid, and for the better and more elFec-^ 


tually conveying, fettling, and afTurlng the premifes to 
die ufes, &c. thereinafter mentioned, and in confidera¬ 
tion of lox, a-plecc to Eliza Boughton and James Farrer^ 
paid by William Fulke Grevtlley Thomas Couttsy and 
Edmund Antrohusj the faid James Farrer (according to 
his eftate and interelt in the premifes, and at the requeft 
and by the diredliou of Eliza Boughton^ and with the 
privity and approbation of G. C. Brathiuaite Boughton^ 
bargains, fells, aliens, and rcicafes ; and Eliza Boughtofty 
with the like privity, confent, and approbation of G- C. 
Brathiuaite Boughtofty grants, bargains, fells, aliens, re- 

Icafcs, 
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leafeSy and confirms unto GrevilU^ Coutts^ and Afitrobus^ 
(being in their pofieHion.) and their heirs, the premifes, 
to hold unto them, their heirs and alligns for ever, to 
the ufes, &c. thereinafter limited; (that is to fay,) to 
the ufe of Eliza Bougkion and her heirs, until the in¬ 
tended marriage \ and from and after the folemnizatlon 
thereof, then to the ufe of fuch perfon or perfons, and 
for fuch cllatc or eftates, and to, for, and upon fuch 
ufes, &c. as G. C. Brathnvaite Boughton and Eliza 
Boughtoii fhould by deed jointly appoint; and in default 
tliereof, to the ufe of G. C, Brathwaite Boughton for 
life; remainder to the ufe of Eliza Boughton for life 9 
remainder to the ufe of the faid trullces and their heirs, 
during the lives of G. C- Brathwaite Boughton and Eliza 
Bcughtouy upon truft to fupport contingent remainders; 
remainder to the ufe of the firft and other fons of Eliza 
Boughton by G. C. Brath^waite Boughton^ fucceflively in 
tail male 9 remainder to the ufe of the firft and other 
daughters of Eliza Boughton by G- C. Brathnvaiie Bought 
toUf fuccefiivcly in tall male 9 remainder to the ufe of 
the firil and other fons of Eliza Boughton by G. C. 
Brathwuite Boughton^ fuccelTivcly in tail general; re¬ 
mainder to the ufe of the firft and other daughters of 
Eliza Boughton by G. G. Bratb*waite Boughton^ fiiccef- 
fivcly in tail general; remainder to the ufe of the firft 
and other ions of Kliza Eoughtony by any after-taken huf- 
baiiil, furcclfively in tail male ; remaindor to the ufe of 
the firft and otlier daughtovb' of Eliza Bonghicn^ by any 
fuch after-taken huiband, fucceihvoly in tail male; re¬ 
mainder to the ufe of tlic firft and other fons of Eliza 
Boughton by any after-taken hulbarid, fucccfiively in tail 
general ; remainder to the ufe of the firft and other 
daughters of Eliza Boughtoiiy by any after-taken huPoand, 
fucceflively in tail general; remainder to the ufe of fuch 
perfon or perfons, and for fuch eftate or intereft, eftates 
pr interefts, and to and for fuch intents and purpofes, and 
under and fubje£l to fuch powers and provifoes, charge#, 
VojL. III. A a conditions# 
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conditions, and rcftritlions as Eliza Boughton (notwith- 
ftartding coverture) fliould by will, executed and attefted 
ns therein mentioned, limit, appoint, give, or devife the 
fame premifes ; and in default thereof, to the ufe of the 
right heirs of G. C. Brathwaite Botdghtoniox ever. G, C. 
Brailnoaite Boughton tlocs not convey by thefc deeds of 
the . ad and ’.^d of April 1802. A marriage was after¬ 
wards duly had and folcmnizcd on the 24th of June 
1802. There has fince been born a daughter of the 
faid marriage, named Fretlcricn Eivnia Laura^ who is 
now living, and no other ifTue. G. C. Brath^waite 
BotighhUy conceiving that the deed of ifl Ma^ ^799> 
and the recovery thereupon iu(F*^rcd, were not void in 
law, has, in the form preferibod by that deed, limited 
and appointed to^. B, and his heirs, the premifes, upon 
tlie determination of the former eftates, by that deed and 
recovery I'upjMd'ed to be created : and Eliza Boughton^ 
conceiving that deed and recovery to be void in law, has 
according to the f >rm j)refcribed by the deed of the 3d 
of April 1802, limiteil (fubje£t to the prior eftates 
thereby fuppoied to he created) the premifes to C. iJ. 
and bis heirs. 


The quefliivns tliereforc referred for the opinion of 
the Court of Common are; 

t. FrcileriLa Ktuitvi Eaura^ tlie daughter of the 

faid niarri.ige, take any and what ellate in the premifes 
by virtue of the deed anri n eovery of 1799? or is the 
propofition recited in the deed of tlicayth oijune i8oo» 
true ill the law, that the deed of lit of May 1799, was 
abfolutely null and void ? 

2. Does Frederica Emwa Laura, the daughter of the 
faid marriage, take any and wl;at efi.ite in the premifes 
by virtue of the deed of the 27111 of June 1800, the re¬ 
covery fuffbred according thereto, and die deeds of 1802, 
or any, and wliich of them i 

3. Is 
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3. Is A. B y the apphintce of C, C. Brathnvaite 
BoughiuJiy oiititlcd to any and wliat cftatc in die pre- 
mifcs ? 

4. Is C. D., the appointee of Eliza Boughtotiy entitled 
to any and whal clhuc in the prcniifes ? 


This cafe was thrice argued : tha firfl; rime in Eoyer 
term 1B09, by f.ens Serjt. for the Plaintiiit), (who wore 
faid to be Gto, (i, Braihwule Boi/<\hi'Jiy now S'.r Gt:', C. 


B. Boughtciiy FAizdy now Boughtouy Frnh'rua Emma 
her <la!ej;hU'r,) andC. 7 ^., her appointee, men¬ 
tioned in the fourtli query •, and by lUfi Sorjt. for 
die Defendants (/?), wlio wen' faid to be the truftees 
under the will of Sir Kd^oard Boughtaiy and who 
had bled thoir bill, praying to have the deed of 1799 
delivered uj) to be cancelled , the fecond time in Trinity 
torni iHoOi by S}\pl\'rd Scvjt. for the PlainlilH., and 
iViUiams Serjr. for rho Defendants; and again, the 
third time, in Hilary term iSic, by Lums for liic 
riaintinV., ;rul Wiflid.ms for the D.-fenuants. 


'The ilrlt anil fecond argumeuta were in fubilanco as 
follow. For the PlaiiitilTs, 'Fhe principal quclliou is, 
v/hnt was the efiLi^ ot the deed oi ill May i 799^ and the 
nccortiparyiiig recovery, for tlie articles of tiie 6tii of 
Augujiy being purely equitable, do not ali'edl tlic legal 
ellate. As to this deed and recovery, two -propontions 
are aifertod by the IMaliuiilb ; fivit, titat the deed and 
recovery, confidovcd as one alfurance, are both void 
together ; fecundiy, that the deed is void even if tl;c re¬ 
covery ft'inds gg»()d. If the I’-ecil be void, and the re¬ 
covery good, then there being no declaration of the ufes 
of the recovery, the ufes fliall refult to Lady BcughtcKy 


(a) Both the counfel for the what were ihcir Iiiterells; 
Defendants dt'clarcd,in the rouife that they abilahicd from preffmg 
of each of their fcveral argu- foine points, left they fiiould in- 
TDents, that they did not know jure their clients^ interelts with* 
who the perfons were in whofe out knowing it. 
behalf they were to contend,mar 
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the perfon fufluring the recovery, In fee. 2 Ro» Ah 789, 
line 45.^/. I-, and again, ibid*-, line 50. pL %, “ If two 
join in a common recovery, where one, (as here the 
fuppofed hufband,) hath nothing in the land, and no 
ufe is limited thereon, this lhall be to the ufe of him 
folely who had the intcreft in the land, and no ufe fhall 
arife to the lli«ngcr.” But if it be a neceflary confe- 
qucnce that the deed of ill May 1799 cannot be good 
for the purpofe of making a tenant to the precipe^ and 
bad for the further ufes, and that the recovery and 
the deed mull fall together, then the Plaintiffs contend 
that the recovery is void alfo. For where the whole 
foundation of a deed fails, there the deed itfelf is void ; 
and the recitals all flicw that this dec4' is made upon 
the very foundation of a marriage previoufly had, 
which marriage did not in truth exift : therefore none 
of the terms contained in that deed can have any 
effeft or legal operation. The deed recites that Geo, 
Boughton and his nx>ife had agreed to fuffer a common 
recovery : if flic was not his wife, then there was no 
agreenient; it was not agreed between him and Eliza 
Boughiofiy a feme foie; the parties are deferibed as huf^ 
band and wifiy the ufes arc declared to be, to fuch 
perfon as he, and Eliza Boughton his fliould ap¬ 

point : if he was not her hufliand he had no fuch power; 
ftill Icfs in that cafe was there any foundation for the 
ufes to the fuppofed hufband for life, remainder to his 
^ife Eliza for life, ainl to her flrtt and other fons, and 
firft and other daughters, by G. Boughtofiy her hnjbandy 
in tail. It is unncceffary to difeufs whether the parties 
could, if they had #pleafed, have framed a fottlement 
containing a provifion for illegitimate children to be 
thereafter born of them 5 they never had it in contem¬ 
plation to make any fuch provifion, nor do the words 
of this fettlcmeiit create any fuch; for the firft and 
other fons and daughters, can, in law, defignate only 
legitimate offspring. The ufes in this deed depend upon 
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An implied condition precedent in hw, although it is 
not in form a condition : it is affumed that a legal 
marriage had taken place: if there were not that, it 
was not in the contemplation of the parties to make any 
change in her eftate at all: the marriage tljcrcfore fail¬ 
ing, the ufes arc void. 3 Co. Dig. 78 Condition B. r.- A 
condition precedent is fuch as ought to be performed 
before the eftate vefts, or the grant or gift takes efieft. 
There was no intent in EHv^a Boughlon to transfer this 
eftate, otherwife than on the ruppofition that the ufes 
which flie propofed were to take clFe£l. Co. Lilt. 201. a, 
Littleton fubdividetli conditions in deed into conditions pre¬ 
cedent, (of the which it is faid, conditio aiUmpleri debet 
priu/quam fequatur effcDuSy) and conditions fubfequent. 
Litt. 378. Such condition as is iiiicnded by the law to be 
annexed to any tiling, is as (Irong as if the condition were 
put in writing. \_^AIansJicld C. J. Suppofe, inftead of 
the circumftances which have happened, the lady had, 
after making the deed, difeovered that her liulband 
had been previoufly married to another woman: would 
not that have avoided the deed ?] No cafe is extant 
exactly fimilar, but in fcvcral cafes where marriage has 
been the foundation of the deed, the foundation failing, 
tlie deed has had no effecl. o.Ro.Ab. 792., line 
pL 3, If Ay being feifed of land, in confideration of a 
marriage to bo had between him and By covenants to 
Hand feifed to the ufc of himfelf and B. for life, 
this is a contingent ufe, fo that if the marriage do not 
take 0 ^ 0 ( 51 :, the ufe fhall not arife to B. Ibid. p/. 4. 
If A being feifed of land, in confideration of a marriage 
to be had between By his fon, and C, a woman, who 
arc infra annos nubilesy covenants to ftand feifed to the 
ufe of B and C, and then the marriage is had, and 
then they arc divorced, the ufe limited to the wife fhall 
ccafe. Dyer 13. af. p/. 61. A man gave certain goods 
with his daughter in marriage, and afterwards they, 
were divorced: the queftion was, whether the woman 
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fhouhi have licr cGodr. back a'lain. And by Fitzherhfr^ 
and Bauldnvhh' /s., it feems rcafonabic that (lie lhall 
have them, inafiunch as the caufe and confidcration oi 
the i.'* then ds-i'cated; f(T tlic floods were given in 
advancement of )ier marriage, and afJniiU’ catijd^ &c. 
And the hook cites 19 that if land he given in 

frankmaniage, aiul after\«'ards tlic donees are divorced, 
the one by wdioni the caufe of di\orce was firfl moved, 
fliall lofc the land. As if the woman fucs it, the huf- 
band flvall have the land, and e rotUrj. But Fitzherbert 
faid, that there was another report of that cafe, which 
faid that the land fliould he divided betw^cen them. 
And note, that about the 26th year of //. 8., upon evi- 
penci' given in a writ of detinue, the Court was of opi¬ 
nion, tiiat if a woman hatl goods, and afterwards the 
Imfband and llie were divorced, the lliouul have again 
all the goods which were not fpenl," J. So 

it was always, if a woman enfoolFed a man caufd via-- 
trhrwNti j^rtelocufi^ and the marriage did not take place, 
die fhoiild have her lands again ; which comes nearer 
to this cafe."] lAh, JJf, 19 Edw. 3. foL 60. pJ, 2. 
Novel Diihirm between a woman plaintift' and a man 
defendant, before 5 /a?/y/ and It was found by 

verdiift that tlic* father of the Plaiiitifl' gave to the de- 
f'H'.dant the lauds in Irankmarriage, when they were 
ififra a 7 V! 0 S nuhUes^ hotli the one and the ether \ and 
that afterwards, at their full age, tlie man was di¬ 
vorced, ami tiiat, with tlic good will <>f the woman \ 
and that the divorce was made at tlie fuit of the liuf- 
band, and after the divorce he kept pofieHio]* of the en¬ 
tirety, and ouflcd the woman, whereupon flie brought 

afTifc ; and bccaufe flic was the caufe of the gift, and 
the frankmarriage was terminated by tlie divorce at the 
fuit of the hulband, it was agreed that flic fliould 
recover the entirety. P. 19. E, 3. Ajfizes 83. Co, 
Litt, 204. And yet fometimes in cafe of lands or 
tenements, caufd fliall make a condition. As if a man 
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give lund to a man and his heirs, canfa matrimonii pra^ 
lofuti^ in this cafe if file Jiiarry the man, (for (^i) fo it 
is printed in all the editions, but the fenfe feems to 
require that it fliould be ** if flic either refufe to marry 
the man,”) or the man refufe to marry her, flic fliall 
have the land :q».iin to her and to lier heirs. Whether 
it be the cafe of a divorce, or of* a marriage void ab 
ini.'ioy fo that the foundation fails, o ifd^ it can niahe 
no difference; and the deed of 1799 was therefore void, 
and Fi^'Llencrt Emma Eaurii takes no eflate under it, 
licforc tiiC deed of jHoo was exetruted, Jjady Houghton^ 
tlicrefurc, had tlic ufes to herfclf in fee, and Sir Geo, 
BjuJiton did not take even a life citato under the reco¬ 
very and deed ot 1799- It remains to confidcr the ciFcdl 
of tl;c Aibrequent deeds and recovery. It is immaterial 
to the Plaintiffs wlicthcr the deed of 1799 was wholly 
voiil, fo that there was no qood tenant to the precipe, 
and fo the rerov.'ry l):ul, or v/lu ther the ufes declared 
weie aloiK' void. ; {(jr il the d^nrd of I7f,'9 being wliolly 
vc'id, the filL recovery was bad, Lady Boughton conti- 
n 1 -d tenant in t ill, until the entail was well barred by 
tlie feeo/d mcovery ; if the firff recovery was good, Lady 
Ikughi.n was tenant in fee when flie executed the deed of 
if>oo, and Liffored the foeond recovery: but a recovery 
fulTeretl by a tenant in fee <loes not in anywife impair or 
wtMken tli.it clL.ite, and the deed t)f iSdo gives her as 
ample a power of dll'nontion over the eilate as can 
be crc'/jt-d. If, however, ihe iiilh of the deed of 1799 
were not voiil. It might be tliought that llie deed of 


1800 war. :m appointment made by I.ady Boughton and 
Sir Gezrgv B-.ughtai^ in purfuaiiceof the pow'er contained 
in l!ie fivil teitlement; but it is Impoinble to fufhun 
that propohtlon, bcc.mfe the parties evidently never 
intended it as an appointment; on tlie contrary, they 
fet cut in the beginning of the deed of 1800, with dc- 
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(rt) Upon roATring to the text pomm<'ntator wrote it as it is 
it feems probable that the Icained printed. 
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daring that the deed of 1799 was void already, but 
in cafe it were not, they do all they can to refeind it; 
we cannot therefore argue that they meant to ad: under 
it. But thefe two perfons together were evidently able, 
either jointly, or both, or one of tliem, feparately, to 
difpofe of the whole eflate as they did; and whether the 
eftate moved from the one or from tlic other, the 
efFed is the fame. The deed of 1802 is no more than 
an ordinary fettlcment made previous to marriage. No 
joint appointment has been made under the power 
thereby created, the life eltates to the hufband and 
wife take eHed : there arc vr. fons of the marriage, 
but there is a daughter Frederica Ervwa Lauras v^ho 
takes the efiate tail thereby created. There have been 
feparate appointments made by Sir Geo, Boughton and by 
Lady Bouglt:,?iy by both under a mifcouccption, and, 
fuppofing that the deed of 1799 is void, their ap¬ 
pointees lake no eftate thereby. If, however, the deed 
of 1799 is good, Frederica Ftinma Laura takes an chate 
tail under it-, for not being born until after the mar¬ 
riage, flie comes under ilic legal defeription contained 
In that deed, of a daughter of Eliza Boughun by C. 
C- Brathwiite Boughlcn her liufoand. 

For the Defendant. TJic deed of 1799, which led 
the ufes, and the recovery, form together but one af- 
furance, and mud dand or fall together ; and as the 
recovery is clearly good. It will alfo uphold the ufes 
declared by that deed. Tlicrc is no didin£lion between 
faying that the foundation of the deed fails, and that 
there is no confideration for the deed; lor fuppofing 
that the deed were made on a midaken confideration, it 
was at mod but as if made upon no confideration ; and 
it is clear that the want of confideration docs not avoid 
a deed. It never was yet heard of, that a recovery was 
void bccaufe the foundation of it failpd. la a cafe 
where a fine is levied or recovery fufTcred, the edate 
paiTcs, although there be no confideration, or the confi¬ 
deration 
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deration never takes effedl or be illegal. Before the 
Astute of ufesy a court of equity would not enforce a 
contraiA which ralfed an ufe, without a confidcratlon, as 
upon a covenant to Aand feifedj or the like ; but fince that 
ftatutei in cafes where ufes pafs by way of tranfmutation 
of pofleffion, as by fine, feoffment, or recovery, there 
the confidcration is not at all material; for he that 
doth make the eftate, may appoint the ufe to whom he 
will, without any refpeff to marriage, kindred, money, 
or any other thing : for in this cafe his own will and 
confidcration guideth the ufe and equity of the eftate: 
yet in bargains and fales, and covenants to ftand feifed 
to ufes, it is othcrwlfe; for there, confideration is fo 
necelfary, that nothing will pafs, neither will any ufe 
rife, without a confideration.” Sheph. Touchy. 510, 511. 
2 Ro* Ahr. 791. line lo. pi, 1. If a man levy a fine, and 
covenant by indenture, in confidcration of blood, and of 
the marriage of his baftard daughter, that the conufee 
fliall ftand feifed to the ufe of his daughter, although 
this is not a good confideration to railc an ufe by way 
of covenant, yet it is fulTicIent upon a fine : for the will 
of the party is fuflicient for that, without confideration. 
P/,2, ibid. If A. in confidcration of 100/. paid by P. makes 
a feoffment in fee to P., and C, the fon of P., that 
lhall raife an ufe to C, w'ell enough, although all 
the confidcration was given by P- So Owen^ 41. S/f- 
ve>ts V. Layton, Mutual covenants that T, the fon of 
the one party, and AL the daughter of the other, ftiouid 
marry; p 7 ^o quo quidem maritagio Jlc p^ea habendo ; A, 
covenanted to make an eftate to T, and M,^ and to the 
heirs of their bodies for the jointure of M,y and a fine 
was levied between T. and M, and the covenantors, to 
the ufes of that deed. 7 *. died, and M, intermarried with 
i. Gawdy Serjt. moved that the ufes Ihould be lo the 
conufor. Walmjley, It is not like the cafe of a covenant 
to ftand feifed, which depends on the confideration ; to 
wliich all the Court agreed. Here the purpofe was 
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mofi cxprcfs, p^ea hahcndo; yet upon that found 
diftinftion between tortious and rightful conveyances, 
ibe deed was not void, but the ufes took efleft. Jones 
V. BoylefcUy VJ* Jon. 345. Humphrey Hill covenanted by 
indenture, in confidevation of the love that he had to 
TJ Ullam Hilly and that he was of his furname and con- 
farguiiiUy, and for the prefervation and continuance of 
the efiate in th.c iiaiv.o of the HUhy and in ct v : 
of :i iTi.^rriar'* to he h.ul Vm iwecn Rirhurd ’ ./• 

4 

the laid iFi!!\.?n Hiily and Urjuhty the <1: ^..' -. 

J, iS.: and iho covenant was .'.’llirc h.s 
Hunphirx 11111 for life, witii renMiu<'‘r to tlu 
/vhrZv.;v/ aiul Vrfulity ami the irs -i* tht' h( dy l-j 
Rirlvml; remainder to the life of ///iV in tail, 

willi remainder over: a 1 ■'dhicnt and fine Meninadc 
and levied to‘ i!l fo uro*^: man led another inn!', 

and Richut'd another w’.! * : Humphrey iliH died, and 
the fiueRion was, what eil.Ue Utjida h.id ; and If waa 
relblved bv the Court, imd fo adjndj^od, that the faiil 
Rirhiird \vm\ were joint-tenanu*, notwithdanding 

that the marriige took not efhtl, Ly nndc'lics, and not 
by entireties. 'J'he difierencv* is, th it if tlie conveyance 
had b* en by covenant in couHderation of marriage, 
tlK re, ii the marrir'gc had not taken cilebt, the v'omaii 
fliould have nothing; hut hare a hotrnient and fine 
VTre made anti levied to that ufc, it is otlierwife. S. P. 
S. C. 2 Ro. Ahv. 792. S. pL 2. P>^g*^ V. Hayuvardy 

I .S.7/Z. 570. 5 . C. Pij<'// on Rxi\ 177. A Icrangcr to 
the eftate joined in making a tenant to tlie precipe, and 
was vouch.cd jointly; and it was held that fuch millake 
in the intention mhI fiiiiation of tlic parties did not vacate 
the recovery. Mucii of vvJiat was tlierc faid, is applica¬ 
ble to this cafe. S. P. Doe d. (h'tu}J]ey v. Nclfotiy autCy 2. 
59. Wlicre a ftra ■'gcr joins in a conveyance, it fliall 
be held the confirmation of the Itrangcr 5 fo that if the 
other lliould die, it would be the grant of the ftrangey 
by cRoppel. Co. Lift. 147. b. A. doth bargain and fell 

land 
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land to 5. by indenture; and before inrolment, they 
both grant a rent-charge by deed to C, and after, the 
indenture is inrollcd : the grant is good, and after the 
iiirolment, by the operation of the flatulc 27 //. 8. r. 16., 
it fliall be the grant of JS., and the confirmation of A. 
But if the deed had not been inrolkd, it had been the 
grant of and the confirmation cT B, ; 'm] fo, 
ainque vui dat >, the grant is good. Doe ex LuJJo^ 
ifigton V. Biffyjp of Lfamlajf and OtherSy 2 iVrw Bep. 491. 
\_MansfieldC, J. TJiat cafe has merely decided tlint a 
man who was tenant in fee having fufl'erod a recovery^ 
is cflopped from faying that there was no tenant to the 
prccipcy and that tlicreforc his devifeo is alfo eflopped."] 
It makes no difference that the deed defcrlbes i^ady 
Buu^hijii by an improper dcfcription, as wife; that will 
net vitiate her grant, PtrkhiSy Graniy pi, 40. “ If 

Alice at St^ky reciting by her deed that fno is a feme 
covert, and in truili llio is a feme foie, grant annuity, 
it is a good grant, for that is but a void recital.” In the 
cafe of frankmavriage, the entail is not to him and the 
Jieirs of his body, but to them aiu! the licirs of tl'^eir 
bodies; L'Ut. f, 17-: and tlic ellatc cannot be if th:; 
union does not tale c/ie£l. Tills is wliolly didimil ir to 
the cafe of goods or lands givm caufu nuitnmonlD^^i tih'Ciii] 
before tlie llilntc of uf s. All the ri.iiuulT', ar, nin. us 
arc dr4wn from l!.a p.-aiTiee <'f a covrt vi' e*.(iii:y, and 
are not adminildo iieve. ^Iqully in.iv look .:t the fip- 
pofed marriage a*^ tlie eonriiiciation ri this deed, but at 
law tlie marriage ij not the rc>nr.dcr:uioii ; the dc^*d is 
made in confideration o\ h\e Ihtihie-s, .I'ld (o the* intent 
to make a tenant to the pre cipe lor iii;V ring a common 
recovery : and that confidertuion, ilie Ooiy one to M'hicli 
this Court can attcii’.l, neither failt, nor i-> n.illakcn. 
Tills is nothing like the cafe of a ctjnditiun precedent: 
a condition precedent docs not con lilt in facts not 
known to the parties at the time, and which being after¬ 
wards difeovered, render the grant void. On tlie con- 
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trary> it Is a thing known, and either implied in law, 
or exprefled, upon which being done, the cftate v6fts. 
A condition implied differs in this refpeft only from a 
condition exnreffed, that the law makes the condition 
refulting out of the contract of the party. It has 
been obje£led that the ufes limited to the children of 
Lady Boughton by Sir George Boughtofiy her hufbandi 
were too remote at the time of making the firft fcttlc- 
ment; but thefc fpringing ufes and contingent ufes 
arife every day, (ince the ftatutc of ufes. There arc 
many common law cafes before that ftatute, in which it 
has been held that fuch ufes were bad. But though it 
is clear that the ufes to the iflue couJ'l not take effeft 
uiilefs the parents became huiband and wife, yet it was 
by no means impoffible for them to become fuch, and 
to have iffue of the marriage; and the very cafe has 
happened. King v. Mellingj i Vent, 228. “ It cannot be 
denied but that a devife to a man and the heirs of his 
body by a fccond wife, makes an eftatc tail executed, 
though the devifee had a wife at the time, as the cafe 
often cited ; land given to a married man and a mar¬ 
ried woman, and the heirs of their bodies 18 Vin.Abr. 
395. Remainder, (G) pi> 19.: for the feme of the mar¬ 
ried man, and the baron of the married womiui may 
die, and then the furvivors may intermarry and have 
iffue i and that is a much more remote contingency than 
in the prefent cafe. But fuppofing thofe ufes were too 
remote, ftill that would not avoid the whole deed. It 
is a principle coeval with the law itfelf, that a deed may 
be good in part and bad in part; as Ld. Kenyon C. J. ad¬ 
mitted in the cafe of Eftwick v. Cailland, 5 71 i2. y|.2o., al¬ 
though he held that the do£lrine was not applicable to that 
cafe. Norton v. Simmes, Hob, 14. The common law doth 
divide according to common reafon, and having made 
that void that is againft law, lets the reft ftand. Collins 

i 

V. Blantern, 2 Wilf. 351. aec. Ofgoode v. Strode, 2 P. 
Wnu. 245 .> and Furfahtr v. Robinfon, Free, in Chan, 

47S>i 
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475 •» there cited. Part of the deed was held bad» 1811. 
and part good. \Mansjitld C. J. Surely it will not be 
contended with you at this day, that a deed may not be 
good in part and bad in .part, unlcfs that which is bad, Samnlahm 
being void, by necelTary implication makes the whole 
void.] The limitations of the deed of 1799 being there¬ 
fore good, the deed of 1800 is of no ufe or clTedl; for 
what was it ? Sir G. Boughton being feifed for life, with 
remainder to Lady Boughton for life, he, according to 
fuch eftatc or intcreft as he had in the premifes, and 
fhe alfo, granted to Farrer^ during the life of Eliza: 
this therefore enured as a grant by Sir G. Boughton and 
a confirmation by Lady Boughton to Farrer and his 
heirs during the life of Lady Boughton^ which was a lefe 
durable eftatc than he had before, fo that the eflate 
would devolve to the heirs of Farrer upon the deceafe 
of Eliza as fpecial occupants: the ufes were declared 
to enure to fuch perfons as Eliza ihould appoint. It is 
not clear that Sir G. Boughton could grant fuch an 
eflate, but if he could, it could only be to fuch ufes as 
could arife during the life of Lady Boughton ; fo that the 
ufes limited by the deeds of 1800 and i8::a could be of 
efFefl only for the life of Lady Boughton ; confequcntly 
thofe deeds are not applicable any further than they are 
confiflent with the firfl deed. It isfaid the deed of 1800 
might operate as an appointment under the deed of 1799. 

Sir G. Boughton and Lady Boughton certainly might, 
after the deed of 1799, have executed their power of 
joint appointment, and thereby have deflroyed the con¬ 
tingent eftates tail to the iiTuc of their future marriage, 
if any fuch fliould be born; but in order to do that, they 
mufl have a£leJ under and recognized their former deed: 
whereas it is evident from the recitals of the deed of 
1800, they do not mean to affirm that which had been 
done, and to declare new ufes under It, they come to 
refciiid and dellroy. The deed of 1799 made a good 
tenant to the precipe, and the recovery fufiered is good. 

It 
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It is faitl, and it is clear law, Ahh'At v. JhtrtQffy l S^tlk. 
591., that if no ufes of the recovery are declared, the 
recovery fh;Jl follow the legal eftatc at common lav.', 
and enure to the ufc of the perfon by whom it is fuf- 
fcicd in fee; but it is fetlJeil that where any ufes of a 
recovery arc de-jhred, no other ufes Ihall arife by im¬ 
plication- Ti/(ting V. Co%ensy i L(L Ra^m. 3j; That 
recovery therefore enured to the ufes of ihcir joint ap¬ 
pointment, and until that fliould be executed tlicy took 
vefted cltatcs to Sir C, for life, remainder to 

Lady Roughion for life, remainder to luirrer to fupport 
conth^gent remainders, with remainder to the fons and 
daughters fucceilively in tail, ^c. wirh a power of ap¬ 
pointment in default of ifl'uc to Sir BcughUny 

over the fee, in cafe of Iiis fiirvivon'hip, and the ultimate 
remainder to him in lee- Ifnt the joini appointment 
not having been OACCutod, it mufl be admitted tliat 
Rrctl'ru'ii Ilmnm T^(rr'j takes the rlletc tail under tliat 
firil deed, and the appointee of Sir CU'irge Boughtouy in 
whofe favour the tjltimate anpolntment has heen exer- 

i ^ 

eifed, alfo takes an eilate iti fee f;\pendant on the detcr- 
mlnaticn of her clt.itc tail. Keithcr /nvfc/vn Ehwui 
J.iuir.i tlierefor'^, nor C. D , tlie ,ir-poii:tcc of Lady 
Ihi'ght'.n-i rak* -i any eilare ur.dcr the fexond fcttlcment. 

fn reply it was obfeivcd, that llie Lord Chancellor 
ff'cnmd to att.icli vvcigjit to the circumitance, that the 
deed of i8:.o conveyed to the tenant to the precipe an 
cdaTc during the life of Lady JE.ught-^u only; but that 
oilat-; was equally funicient lo make a tenant to tlic 
praclne as an eUate in fee would be- It is admitted 
by tile Plaintifls, that the firfi recovery was ]iot void : 
but that does not therefore follow, wliich is urgctl upon 
the ground that the recovery and deed to lead ilic ufeS 
arc one aflurance, as to fonie purpofes they arc, iha^ 
the recovery, being got d, upholds the ulterior ufes de<^ 
clared by the deed. \^MatisJ!t!d C, J- There can bo no 
doubt but that a recovery may be very good, and the 

7 ufes 
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ufes cleclarctl may be bad ; fiippofe a good tenant made i8ii. 

to the precipe, and the tenant in tail fniTcrs a recovery, Bovonro^if 

and then by deed declares fuperftitioUvS ufes, or any 

other ufes voiil in law $ it wonld nerertholefs be a good Sanuilands. 

recovery to bar the cft.'.tc tail: fc if he declares ufes 

conftituting contingent elLitcs more didant tluiuthc law 

will allow, the recovery may in;verthelcfs be good. 

Nothing in the mif-defeription of tlio perfons, calling 
themfclves hulband and wife, will vitiate the recovery.] 

Thefe ufes do depend, (which has been dciiicd,) upon 
the parties being huOiand and wmIc. 'riie Plaintids do 
not put it on the grourul of a conveyance executed by 
niiltake : there ihc Court of Cliancery would compel 
the particb to do that which ought to be done ; but here 
was a muni.ige in fat'd, though not in law, and the 
Court of Chancery would not have compelled thefe 
perfona to become huiband and w'ifc. lii the cafe of 
V. Alellingy (Jic ufes were not impofilble, altb.ough 
tiicy were likely not to arife fo foon as is ordinary in 
marriage fettlemcnts. Intliis cafe, as things then flood, 
the ufes were become in\poflibIe: llu re m‘ver could be 
a legal fon or tluuglitcr of the marriage ihcreinfore hi^dy 
and the DofendaTit has not been lu'vdy enough to con¬ 
tend tint the ufe.-* extemicd to all iiliie legitimalc or 
illegitimate of thofe two perfeus. It faid rho fulls 
mu ft be known upoii which a cojviih dependi: here 
all the fafts were known to tliC p.ullcs: thiywcrc ig¬ 
norant only of the legal efll cl oi thejn, and juris 

veminem excufat: and fincc tlie thing tlone proves not to be 
tlie fame thing, nor to have the fame !eg:il elicd, wdilch 
was intended, the want of that intciulecl aCl prevents the 
eftatc from takiiig effert. \_Mansfidd C. J. agreed that 
Ktug V. MelUttg was irot applicable, but faid this was 
not a miftake in law, but :i miftake of faft 5 for it was 
not known that the mother had a hiifband living.] The 
cafe of JJoe ex dan, Lii/ljington v. Bijhop of IJandaff is not 
applicable : that was a mere cafe of mifuomer- Ne i¬ 
ther 
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ther is this a cafe of eftoppel. The only material ar« 
guments that have been ufed, are thofe which tend to 
eftablifh the goodnefs of the hrft recovery, from which 
it will follow that Frederica Emma Laura takes an 
eftate tail under one of the fcttlements, and aa the 
Plaintiffs contend, under that of i8oa. The diftinftion 
between ufes which take cfFe£l by tranfmutation of 
poiTcfTion and thofe which do not, has, in the Defend* 
ant’s argument, been pufhed too far; for fuppofe a man 
already married to enter into fuch a deed as the iirft 
fettlement, it would follow that (letting the confidera* 
cion of fraud out of the cafe) fo far as refpedied the 
ftatute of ufes, that deed would be good. The deed 
however would in that cafe clearly be void ; and void, 
not in refpe£l: of any previous criminal aft, for the firft 
marriage would have been lawful, but on account of 
the previous indilToluble contraft creating a dilability. 
Here it is void on account of the difubility of nonage. 
It is not contended for the Plaintiffs that the nullity of 
the firft marriage makes void the ufe limited to Frederica 
Emma Laura in tail, but that that ufe never arifes ; and 
that the marriage never having taken elfeft, thofe ufes 
of the deed which depend on the marriage, namely, the 
life eftatesto the hufhand and wife, are void. [Afaw- 
^e/d C, J. The cafes cited for the Defendant are very 
ftrong to put the operation of a fine or recovery upon 
the will of the parties; and to guard agalnft that it is, 
that all fettlemcnts are made to give th.e ufe to the fet- 
tloT until the marriage: if that interinediatc ufe were 
not limited, the fettL'c might alicric before the marriage. 
No argument has been raifed from the cafes of con- 
trafts for the fale of goods, for building houfes, or the 
like. Such contrafts, whether under fcal or not under 
feal, if they proceed on a clear miftake on both fides, 
are void. Suppofe a man and woman covenant to 
marry, both being married, but both undcrftandlng tlieir 
hufband and wife to be dead: would not that covenant 

be 
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be void ? And here, if, inftead of a conveyance having 
been actually made, the contrail had ftill refted in co« 
venant, Sir G. would never have had thecftate ; 

fo that it all refts upon the difference between a cove* 
'nant and an a£lua] legal conveyance. Heath J. Upon a 
Icafe, where the lelTor has covenanted that the leflee 
fhall enjoy during the term, and the liefTor had no power 
to Icafe, fo that no term exifls, the covenant is gone« 
Lawrence J. Suppofe a relation of the parties had, with* 
out any valuable confederation, but merely on account of 
his friendfhip for them, made a feoffment, in contem*^ 
plation of the marriage had, to the hu/band for life, 
with remainder to the wife for life, remainder to the 
children of the marriage : would that feoffment prove 
void, and carry nothing if it turned out that they were 
not legally married ?] The deed would be void, if it 
purported to convey to them by that defeription, for it 
would be the very cafe of frank-marriage, Litt. 17- 

Curm adv^ vulU 
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In Michaelmas term 1809, the Court obferved that 
there was one point which had not been difeuffed in 
the foregoing arguments, viz. Confidering the firft deed 
as good, what would be the eSeA of Farrer^ the 
truftee to fupport the contingent remainder to the 
daughters in tail, joining in making the tenant to the 
precipe for fuffering the fecond recovery ? Suppofing 
that the contingent remainder could not otherwife be 
fupported, would not that deed and recovery have the 
effe£l of deftroying his eftate, before any of the contin¬ 
gent eflates came into ejfe? He was a mere tenant for 
life; whether for his own life, or that of another, dif^rs 
not. By fuffering a recovery, he difavows the title of 
his lelTor for life, and incurs a forfeiture. The confe- 
quence would be, the letting in any of the fubfequenC 
ufes of the firft fettlement; it might let in the power 
of the hufband to appoint in fee* Does it not therefore 
VoL. Iir. B b deftroy 



370 


CASE IN MICHAELMAS VACATION 


9 


i8it. 



BoirOHTON 


IANDILANS6. 


deftroy the particular edate^ out of which' all the fubfe-* 
quent ufes in that deed were to fpring ? If the only 
queftion were, whether the firft deed were void, the 
Court was now prepared eafily to anfwer that queftion. 
SuppoGng there had been no fubfequent recitals, deeds, 
recoveries, or tranfaflions, what is the obje£iion to that 
deed i The limita<ion is, to a man and woman, who 
call themfelves hulband and wife, and to their fons and 
daughters. That can only mean legitimate fons and 
daughters. Although the parties call themfelves hulband 
and wife, when they are not, they marry afterwards ; 
and why are not the limitations to the fons and daugh¬ 
ters of that marriage good ? Some of the Plaintiffs 
have in certain refpcfls conflicting intetefts ; and as the 
Court of Chancery has fent hither two queftions on the 
effect of the appointments, it is fit they fhould be ar¬ 
gued on behalf of the feveral perfons who have the con¬ 
flicting interefts ; and it will be unncceffary to difeufs 
the effeCt of the firft recovery j but, affuming the firft 
recovery to be good, confuier what effeCt the fccond 
recovery will have, fo far as regards the appointments 
by the hufband and wife. 

Upon the third argument, in Hilary term i8io, Lens 
appeared for Lady Boughtony Frederica Emma Laura^ her 
daughter, and for C. D., her ajjpointee, mentioned in the 
fourth queftion. He contended now, that the deed of 1800, 
which M'as, he faid, executed in prcfcncc of two witnefles, 
took cfieC^ as a good joint appointment by Sir G. Beugbton 
and Eliza^ under the firft power limited to them in the 
deed of 1799- He faid he had been compelled to aban¬ 
don this propofition before, fo long as he argued that 
the deed of 1799 was void, but now, fince that deed was 
held to be good, he was at liberty to argue that al¬ 
though in the recitals the parties confidered that deed 
as void, and did not intend to aCt under it, yet that the 
pourt muft confider what they aClually did, not what 
^ey intended to do. The objed of the deed of 1800 

M'ai 
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'Was to de(tr6y the fuppofed eilate tail of Lady Bcughion^ 
proceeding on the fuppoiition that the former deed and 
recovery had not that Sir Geo> and Lady Boughton 

jointly appoint to Farrer to make him tenant to the 
precipe; and the firft ufe declared of the recovery, is 
to the foie appointment of Lady Boughton^ Although 
they had no reference to the power,* and no conception 
of its continuance, yet the firft deed being efFc£lual 
in fpite of them, it fhall be efFeflual for all purpofes 
that could afterwards affe^l the property, and good for 
this purpofe as well as for others, ut m magis vaUat 
quarnpereat^ for otherwife the deed of 1800 will not 
operate at all, but the whole will be left in the fame 
ftate as it was after the execution of the deed of 1799* 

[Mamfidd C. J. Is there any cafe where a deed has 
been held to be an execution of a power, unlefs it could 
be prefumed, that the parties might have meant it in 
execution of their power ?] If it cannot operate in this 
way, yet. Sir Geo* and Lady Boughton and Farrer had 
between them the whole eftate, and they all join in the 
deed of 1800, to difpofc of it by recovery. 

Jidd C. J. By that deed they make a good tenant to 
the precipe; and I fuppofe it will not be dilputed 
by the Defendant, that a recovery fnfFcred and a deed 
to lead the ufes, will operate as a conveyance.] Farrer 
having by this recovery, before the birth of the daugh^ 
tor, conveyed away his eftate, which w'as to fupport the 
entail to the daughter, which was a contingent eftate, the 
entail drops : for even if there were no difference between 
the ufes of the deed of 1800 and thofe of the firft fettle- 
ment, there has been a tranfmutation of pofTefEon which 
makes it impoffible to hold that Farrer^ continued after 
that recovery to be feifed of the fame eftate, which he 
had under the deed of 1799. thefe circumftances as 
well Sir Geo. Boughton as Lady Boughton and Farrer 
become parties to the deed of 1802, in which Lady 
Boughton takes a power of appointment in fee, fubjed 

Bb a only 
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m\j to the ell ate tail which her daughter Frederica 
Emma Laura takea under the third ufe of that fettle- 
mentj which is the hill intercft the daughter can take; 
the anfwera to the queftions therefore are, to the firft» 
that the deed of 1799 was not null and void. 2. That 
Frederica Emma Laura by .the joint efFeA of the fe* 
veral deeds takes an ellate tail by the declaration of 
ufes which her mother was entitled to make in her fa* 
vour. 3. The deed of 1799 being valid to certain pur* 
pofesj Sir Geo. C* B. Boughton takes nothing under that 
deed \ but his power of appointment and his intereft 
are done away by the fubfequent events and transfers* 
and ji. B 9 his appointee, takes no eftate. 4. C. D. 
the appointee of Lndy Boughton^ is to take only by will* 
not by deed, and is capable therefore of being changed 
at any time before the death of Lady Boughton ; but if 
her will be not revoked, he will be entitled, fubjc£f to the 
eftate tail of Frederica Emma Laura : he faid that appear¬ 
ing on behalf of the daughter only, he fhould contend 
that C D, had no eftate; but if he appeared on behalf of 
C.i). it would be his intereft to contend that the daughter 
had no eftate: but he did not fee how that propofition 
was to be fupported. 


Wiiltams^ conirhf agreed that he fhould come nearly 
to the fame conclufion by a different courfe. It does 
not appear by the cafe, thtt the deed of 1800 was exe¬ 
cuted in prefence of two witneffes, which is neceftary. 
Hawkine v. Kempt 3 Ba/l^ 440. In the deed of 1800 it 
is material to obferve that Sir G* C. B. Boughton^ and 
Lady Boughton granted the premifes to Farrer for the 
life of Lady Boughton ; Farrer was to vouch, not both, 
but Lady Boughton only: the ufes were to be fuch as 
fhe fhould appoint; and in default, to Farrer and his 
heirs during her life, with remainder to her in fee. 
They thus give to Farrer an immediate vefted eftate in 
pofteffiou I beforei he had it in remainder only* He is 

13 therefore 
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therefore the man aguinft whom the precipe lies. 
What did Sir Giorge Boughtan convey by thie deed ? 
He before had an eftate for Ills own life, and a veiled 
remainder in fee ; and as well the reverfion to himfelf 
for life expedant on the deceafe of Lady Boughton^ as alfo 
the fee may well pafs; and by this leafe and releafe con-> 
veyxng his fee» he extinguiihed his power of foie ap¬ 
pointment. Penn Pfacocif Forre/l. 4i.> S.C. 2 Eq, 
Caf.Abr. 136. Lord Talbot hiAA that a leafe and releafe, 
or any other conveyance, will carry with them all powers 
that are joined to the eftate. By the ftatute 14 £//z., 
c. 8., all recoveries had againft any particular tenant, ! 


x8ti. 

Booohtoh 

V. 

Sandulanm 


A, being felled 
in renuincitT dur- 
ing the life of 


or againft any other, with voucher over of fuch parti- and the' 

cular tenant, fhall, as againft all perfons in remainder furvlvor, in tnift 

or reverfion, be utterly void and of none effed. And g^iuTe^Imlers^* 
therefore, though this recovery might be good againft takes an eftate in 
Sir Geo, Boughton^ it was not good againft them in the 
contingent remainders, and fo, clearly void againft the during the life of 
daughter. But fee what eftate Farrer had ! He had him 

an immediate eftate in poffeffion during the life of Lady predpe, and a rc~ 
Boughton^ with remainder after the determination of that covery is fuflered 
eftate to himfelf during the joint lives of Sir George and re-^ 

‘LzAYBoughton^ and the life of the furvivor; and his right mainders arc faved 
of entry was fuflicient to fupport the contingent re- hy^^eftatiue 
mainders; fo that inllcad of leaving a vefted remainder 
in Sir Geo. Boughton^ the vefted remainder is con¬ 
veyed to fuch ufes as Lady Boughton (hould appoint, and 
for want of appointment, to Farrer and his heirs during 
the life of Lady Boughton^ fubje£l to the ufes for the 
iflue in the firft deed, with remainder to Lady Boughton 
in fee. The laft deed of 1802, made while the eftate 
was thus circumftanced, is extremely material. The 
parties are Sir Geo, Boughton^ who had nothing ; Farrer^ 
who was truftee to preferve the contingent remainders; 
and Lady Boughton, By this deed, before any of the 
contingent remainders fubfequent on Fatrer^ life eftate 
came in ejfe^ Farrer conveys the premifes^ as he legally 

mighty 
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might, by leafe and releafe. That deftroycd aH* the 

ufes of the firft deed, and let in the ufes of the fecond. 

% 

If the fecond deed had not been madej but the fitil 
only, and Sir Geo. Boughfon^ Lady Boughtoriy and Farrer 
had conveyed to other ufes, the fee would have palTed 
from Sir Geo. Boughton ; and the contingent remainders 
being deftroyed, nW ufes would have taken effe^I. 
The fame effe£l; is produced by the operation of thefe 
two laft deeds taken together. The principle is clearly 
eftablifhed, 2 F. W‘ms.6^%^ Manjell v. Manfelly where 
the truftees to preferve the contingent remainders did 
not join in the feoffment of the tenant for life, but 
conveyed by a fepante leafe and releufe, and it was held 
that the contingenr.'remainders were thereby deflroyed. 
The firft deed then is got rid of, not by the exercife of 
the pow^r of appointment, but by Ihewing that Sir 
Geo. Boughton conveyed away the fee by the fecond deed^ 
and made it fubjeft to the power of appointment given 
to Lady Boughton in the third deed. Frederica Emma 
Lauru does not take any eftate in the premifes under the 
deed and recovery of 1799, and the propofition recited 
in the deed of rdoo, that the deed of 1799 was void, 
is not true, but Frederica Emma Laura did take an 
eftate tail under the deeds of 1800 and 1802, confe" 
quently Sir Geo. Boughton takes an eftate for life prece¬ 
dent to the eftate to his daughter, with remainder^to 
Lady Boughton for life, with remainder to Frederica 
Emma Laura in tail. A. B., the appointee of Sir Geo. 
Boughton is ilot entitled, and C. D. is not entitled, be- 
cacufe Lady Boughton can only appoint by will, and is 
ftill alive. 


Lens in reply. The deed of 1800 may well operate 
as an appointment * for if the parties had the power of 
doing that which they purport to do, and have done it 
in fubftance, it {hall take effed: as a grant may enure 
by way of confirmation, and a confirmation by way of 

grwit> 



XM THl FxFTT-^FIRtT YSAR OF GEORGE III. 

grant, if the parties miftake their refpedlive interefts. 
The ftatute 14 £/rz. is not applicable, for it was in¬ 
tended to prevent a recovery from the tenant for life 
being fuffered by covin. But here, the party againft 
whom the recovery is had, had the next eftate in re¬ 
mainder, and the remainder-man in fee joins, and there¬ 
fore the recovery lhall operate agai^jl all the eftates that 
were in being, and they being deftroyed, the contingent 
remainders drop. I'he truftees to preferve them can 
convey, although it be a breach of truil: and thefe par¬ 
ties have the whole eftate in them, no other perfon had 
any eftate then fubiifting, and the iimplc way of con- 
Gdering the cafe is, to hold that the contingent remain¬ 
ders were deftroyed by Parrer*^^ joining in the recovery: 
the land was conveyed to him for the very purpofe of 
being recovered from him, and it is impoftible to fay 
that after the eftate was recovered from him, he had any 
remainder or reverfion left. If therefore Farrer has 
deftroyed his own eftate, and has himfelf taken a new 
eftate, and had that deftroyed alfo, it is impoftible to 
fay that the contingent remainders arc not deftroyed. 
As there was no entail to be docked, the form of reco¬ 
very was no longer material, but Sir Geo. Boughton grants 
a greater intereft than could be ferved out of his life 
eftate, and which muft therefore be ferved, either out 
his power of appointment, or out of his fee : which¬ 
ever way of conftdering it is adopted, even if Fafrer*% 
eftate to preferve contingent remainders furvived the 
fecond recovery, it was deftroyed by the laft deed ; and 
Sir Geo, Boughton has now nothing in him except his 
eftate for life, and his ultimate remainder in fee, in cafe 
Lady Boughton fhould die without making a good ap¬ 
pointment by will. In fuch cafe, and if the tenant in 
tail fhould die without iffue. A, B, might take, rather 
as grantee or devifee, than as appointee of Sir Geo, 
Boughton^ 

Cur, adv, vult. 
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At the end of this vacation the Court of Common 
Pleas fent to the Lord Chancellor the following cer¬ 
tificate. 

I ft AiifweT. — Having heard the arguments of coun- 
fel upon this cafe^ and confidered jhe feveral queflions 
propofed to US| we are of opinion that Frederica Emma 
Laura, the daughter of the faid marriage, took an eftate 
tail in remainder in the premifes, by virtue of the deed 
and recovery of 1799; the propofition recited in the 
deed of the 27th day oijune 1800, that the deed of the 
lit May X799 was abfolutely null and void, not being 
true in law. 

2d Anfwer.—We are alfo of opinion that the faid 
Frederica Emma Laura, the daughter of the faid mar¬ 
riage, did not take any eftate in the premifes by virtue 
of the deed of the 27th June 1800, the recovery fuffered 
according thereto; and the deeds of 1802, or any of 
them. 

3d Anfwer.—We are of opinion that A. B*, the 
appointee of George Charles Brathwaite Boughion, is en¬ 
titled to an eftate in fee fimple, in remainder after the 
determination of the former eftates created by the deed 
and recovery of 1 799. 

4th Anfwer. — We think that C. D., the appointee 
of Eliza Boughton, is not entitled to any eftate in the 
premifes. 

J. MANsriEto. 

J. Heath. 

S Lawrence. 

A. Chambrs. 
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Steyner V. Cottrell. 


Jan, 35. 


^I^HE Plaintiff fued as afTignce of a bail-bond. 

^ Serjt. had obtained a rule nlji to fet afide the 
proceedings for irregularity. 

Serjt, fliewcd for caufe, that the affidavits, 
on which the rule was obtained, were entitled Stey^t€r% 
affignee, againft Cottrell, without explaining of whom 
or of what he was affignee. The Court held the defeat 
fatal, and 


An afHdavltt the 
title of which 
ftyles the PlaintifT 
« affignee,*’ with 
out further expla 
nation, ia bad. 


Difcharged the rule. 


VoL. III. 


Cc 
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iStt. 


Jan. IS* 


If, upon a refer¬ 
ence, cither party 
is precluded by 
the terms of the 
rule from going 
into evidence of 
that which he is 
deGrous to try, 
his remedy is to 
move to fet aGde 
the rule of refer¬ 
ence ; but he can 
not impeach the 
award. 


Doe^ bn the Demife of Lord Carlisle, v. Bailiff 
and Burgeffes of Morpeth. 

^JpHIS was an ejeftment brought to recover 447 acres 
of land called *the Gubion^ otherwife the Gudgeo^i 
otherwjfe the High Moor^ otherwife the High Common. 
At the trial there was no doubt that the lelTor was en¬ 
titled to fome iand called the Oubion, and that the 
defendants had occupied it as tenants to him; but 
the defendants contended that the leflbr was enti¬ 
tled only to a fmall farm called the Gubion farm, con¬ 
taining 50 or 60 acres, and diilinfl from the High Com- 
mon^ which they claimed to be their own foil and free¬ 
hold. A verdift was taken by confent for the Plaintiff, 
referring it to a gentleman at the bar, « to afeertain the 
** boundaries of the Gubion^ otherwife the Gudgeon^ 
^ otherwife the High Moor^ otherwife the High Com- 

iwoii.” The Defendants, before the arbitrator, would 
have gone into evidence to confine the lefTor’s title to the 
Cubion farm, but he confidered himfelf as precluded from 
going into any matter of title by the rule of reference, 
according to the terms of which, he defined the boun¬ 
daries of that, which the terms of the rule deferibed, 
namely, the whole premifes in difpute. CockellBtx]t. had, 
in the lafl term, obtained a rule nyi to fet aflde the award, 
upon the ground that the arbitrator had refufed to hear 
evidence of the Defendant’s title to the High Common. 

Lens Serjt. now fhewed caufe. The Defendants 
relied on tl^e fmallnefs of the rent, 10/., referred in an 
tncient leafe granted by the anceftor of the leflbr of the 
plaintiff, as fuffio'ent evidence to fhew that the whole 
of this' tra£k of land, now of very great value, was 
not demifed by that leafe; but this faA does not afford 
iufficient proof of their propofition. 

16 Cofiell 


4 
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« 

Cockell and Clayton^ SeTjts.> contrl. The queftion to 
be tried was, of what land the Gubion conflfted; the De¬ 
fendants had an eftate called the High Moor, diftinft 
from this. 

» 

Mansfield C.J. The reference cleatly fuppofes the 
Gubion and the High Moor to be the fame thing, and 
that the lefiTor was entitled to them. Wc cannot, on fuch 
a rule of reference, fet aGde this award. The Defendant’s 
motion, if any, ought to have been, to fct afide the order 
of reference, upon affidavits (hewing that it was drawn 
up by miftake. The award is perfedlly right. 

Lawrence J. The Defendants mean to contend 
that the Plaintiff is entitled only to the Gubion, and to 
fo much of the High Moor as is commenfurate with 
the Gubion: the point is decided by the award. The 
award cannot be confiflient with the rule of reference, 
unlefs it finds the boundary of the Gubion as well as of 
the High Common. 

Rule difeharged. 


in 

iSii. 

Doe, 

Leflee of 
Lord Carusli, 

BaillfT'. &c. of 

Moafsih. 


Hagedork V. Allnutt. 

J^EST Seijt. moved that the protlionotary might re¬ 
view his taxation of cofts in this caufe, becaufe he 
had refufed to allow to the Plaintiff, who had obtained 
a verdid: on a policy of infurance, the fum of 45/* for 
the cofts of a witnefs whom he had been obliged to 
bring from Hamburgh. It was impoffible, he faid, that 
where witneffea are neceffary to be brought from a 
foreign country, perfons can profecute their rights to 
recover any but very large fums, unlefs the cofts of fuch 

Cc z witneileg 


Jan. 

« 

The coiU of a 
witnefs coming 
from beyond 
are to be allowed 
only from his 
coming wtthla the 
jtirifdidlioa of this 
court. 
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Hagedorn 


Allkutt. 


wltnefles are allowed* The Court enquired of the officer 
what the practice had been in the like cafes; an*H founds 
that all the colts of bringing hither witnelTes who came 
from 'abroadi had been allowed, until within a few years, 
when 7 or 800/. being claimed in one cafe for the colts of 
bringing over a fingle witnefs, the Court directed, that 
colts iliould be allowed only from the time of his coining 
within the jurifdiftion of the procefs-of this court; 
and that rule had lince been adopted in all fubfequent 
cafes. 


The Court thought that it would be a proper thing 
to re-confider that rule of practice, but that until it 
was overturned, it would be better to abide by it, 
and 

Refufed the rule {a). 

(a) But the pra<5lice is now altered. See poll. vol. 4 . Cotloti v. 
fFith Trhi, term x 8 ii. July i. 


Jatt* a6. 


CoLTMAN V. Marsh. 


** I owe you not a 
farthing, for it Is 
more than fix 
years fince,” is 
not to be left to 
the jury as evi¬ 
dence of an admtf- 
fion, to take a debt 
out of the ilatute 
of Umitationi. 


J/jiUGH^N Serju moved to fet afide a nonfuit and 
have a new trial. The a£lion was brought for the 
price of feme glafs fold. The Defendant pleaded the 
llatute of limitations; the evidence given at the trial 
was, that the Defendant had faid to the PlaintilF, 1 
owe you not a farthing, for it is more than Cx years 
lincewhich Vaughan contended ought to have been 
left to the jury, to confider whether it did not amount 
to an admilTioiv of the debt. He referred, in fupport of 
this pofition, tQ Lord Mansfield'^ do£):rine in Truman v. 
FmtoHy ^ Cowp^. 548* Lh^jd v. J^laund^ a T* R* 760. 
Bryan v. Hoffman, 4 Efl, 599, 
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Lawrence J. According to that do£lrine> If a man 
pleaded non ojfumpftt and the ftatute of limitations^ the 
plea of the ftatute of limitations would difprove the 
plea of non affumpjiu In the cafe of Bickmll v. Keppel^ 
1 New Rep. 20.9 where the Defendant wrote that his 
folicitors “ were in pofleflion of his determination and 
his ability/’ the Court held there was not enough in 
the word ability/’ unexplained, to take the debt out 
of the ftatute. In this cafe the Defendant’s clerk fwore 
that the defendant’s books of account had all been burnt, 
and the plaintiff’s clerks were dead. 

The Court was unanimous that there was nothing to 
be left to a jury, and 

Refufed the application. 


Fort v. Lee. 

Policy was cfle£ted in London the 24lh of May 
1808 upon a {hip on a voyage at and from London 
to her port of difeharge, loft or not loft. The fhip 
failed on the laft day of Aprily which fadi was not dif* 
clofed to the underwriters ; and a broker, who was 
called, faid, that if he had known of the fliip’s failing, 
he {hould have thought it a circumftancc material to be 
communicated, although he admitted, that if at the 
tin^e of eflbdling the policy flie had failed only a week, 
he ihould have thought it immaterial. The Plaintiff 
having obtained a verdift, Bejl Serjt. for the Defendant, 
now moved to fet it afide, upon the ground, that the 
time of the {hip’s failing was a material circumftance, 
and although known, had not been communicated to tlie 
underwriteri 
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It it not neceflaiy 
to dilclofe to the 
underwriter on a 
policy at and from 
London^ whether 
the fliip hat failed 
or not. 
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But the Court faid, that if the underwriter had wanted 
to know whether the ihip had failed^ he ought to have 
enquired, and unanimoufly 

Refufed the rule- 



I 




CORDER. V. DrAKEEORD. 


If a leafe in writ- 
ingi contain a con¬ 
trail for the pur- 
chafc of goods) it 
cannot be given 
in evidence to 
prove the fa!c of 
the goods* imlefs ‘ 
it has a leafe 
ilamp. 

Although it had 
an agreement 
Jlamp* 


^HIS was an a£Iion of aiTumpfit for the price of cer« 
tain fixtures of the value of 57/. 15^. The PliiintilF, 
to prove his cafe, tendered in evidence an inftrument in 
which the Defendant agreed to purchafe tlic goods at 
the fpecihed price, but it bore only an agreement (lamp, 
although it contained a prefent demife of the houfe in 
which the goods were. This inftrument was rejeAed, 
as not being admiflible evidence of the contrail ior the 
purchafe of the goods, for want of a leafe-ftamp. 


Serjt. now moved to fet a fide the nonfult. He 
contended that although the paper wbuld not be admif- 
fible as evidence of the demife; he might neverthelefs 
ufe it to afeertain the value of the goods. 


Mansfield C. J. It was never intended that the 
Defendant fhould buy the fixtures if he could not have 
his leafe of the premtfes. The one contra£t was auxiliary 
to the other. 


Lawrence J. The contra^ for the goods as well as 
for the houfe, is by an inftrument which amounts to a 
leafe, and which the law fays, muft therefore have a leafe 
llamp, and that unlcfs it has fuch an one, it cannot be 
given in evidencci 


Rule refufed. 



tSit. 
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Buckney, ‘Executrix, v . Metham. 



Jan* 


PJaintiiF had obtained judgment in debt on the A mortgage deed, 
covenant for repayment of the money contained In a cove- 

an indenture of mortgage: the Defendant having fued me"nt of'the 
out a writ of error, but not perfected bail in error, the ney, is within the 
Plaintiff fued out execution. 

Uat. 3 Jac.s^ 
a contrail upon 


Vaughan Sent, having obtained a rule to fet afide the which l»ail in error 
^ ^ is Weceflarv 

execution for irregularity, upon the ground that the 

practice had hitherto been to require no bail in this cafe, 

under the flatute 3 Jac.i. c* 8., as not being a contraA 

within the meaning of that 9 ^$ 


LensSerjt* now fliewed caufe. A contra£{ under 
fcal is not therefore the Icfs a contra£f, bccaufe it hap¬ 
pens to be under feal. In Buiierv* Brujhjitld^ 10 Eafl^ 
407., it was indeed held, that bail in error was not re- 
quifite in the cafe of debt on a bond conditioned for 
pcr/ormancc of all the covenants in ait indenture as well 
as the payment of money ; but the reafon of that was, 
bccaufe the ftatute exprefaly mentions an obligation with 
condition for the payment of money only, which excludes 
all bonds with other conditions, but that rcftri<Elion ap¬ 
plies only to bonds. 

Vaughan conirh* This is a new attempt. The legif- 
lature could not have meant to include under the term 
contrail, an inftrument under fcal of fo high and folemn 
a nature as this. It has been holclcn that an a£lion for 
goods fold and delivered is not an a£l:ion upon a con- 
traft. \^MansJield C. J, It is very dilficult to fay upon 
what rdafon that ever came to be ruled. As to the bond 
for performance of covenants, if it were good for one 

C c 4 cove- 
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Buckxey 


•V- 
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covenant, it was good for all.] In Butler v. Brujbjield^ 
though the bond was for performance of all covenants^ 
the covenant for the payment of the money was the 
only one on which a breach was afligned, and the only 
one, fo far as appeared, into which the defendant had 
entered. 


Mansfield C. J. It is impoiTible to contend that a 
covenant is'not a contraft. 

Rule difeharged with cods. 



« 


Jan* 29. 


Stevens v. Ingram. 


If a writ of error 
is fued out before 
final judgmenti 
but the allowance 
not ferved until 
after the writ of 
error is fpent, the 
FlaintifT may 
afterwards regu¬ 
larly Hgn final 
judgment. 


^HE Plaintiff obtained an interlocutory judgment on 
I ft of in Eitjler term. The defendant in the 
fame t^m fued out a writ of error, returnable on the 
firft return-day in Trinity term, which was allowed on 
the 4th of June^ in Eafler term. The plaintiff was not 
ferved with the allowance of the writ of error until after 
it was fpent: but in Michaelmas term, on the 9th of 
November^ after the fervice of the allowance, he taxed 


his cofts, and Hgned final judgment, that being the 
earlicft time at which he could have figned it. 


Shepherd had obtained a rule niji to qualh the 
writ of error \ 

.B{y?Serjt. fliewedcaufc upon the authority of Jacques 
V. Nixofti I 71 R* 280, where it was held that a plaintiff 
could not lie by till a writ of error waS fpent, and fign 
judgment afterwards. 

Shepherd fupported his rule by the diftIn£tion, that 
there the Plaintiff had notice^ by being ferved with the 

allow* 
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allowance of the writ of error, on the fame day that it 
was allowed. Here, die writ of error was fpent before 
there was any fervice of allowance, or notice of it. 

The Court held that the Defendant fhould have waited 
until the Plaintiff taxed his cofts, before he took out his 
writ of error- The writ of error was fpent when the 
allowance was ferved, and therefore judgment might be 
figned. 

Rule abfolute. 


i8ir. 

Steveks 





Laughton v. Ritchie. 

Q^OCKELL Serjt. had obtained a rule ntfi to plead fe- 
veral matters in an aflion upon a charter-party by 
deed; viz. Non eJifaBumg a. Payment of freight, 
and feme others. 

Shepherd Serjt. now fhewed caufe. The charter- 
party was made in the Wejl hidiesy and a witnefs mult 
be brought from thence with great delay and expences to 
repel the firfl: plea, and as the other pleas pretty clearly 
Ihew that the charter-party has been executed, the Court 
will reftrain the Defendants from pleading non ejl 
faBum* 


January 39 . 

In an adHun on 
a deed made be¬ 
yond feaSf the 
Defendant relying 
in fome of his 
pleas on matters 
of defence which 
nccellanly import¬ 
ed the execution 
of the deedt the 
Court would not 
permit him to 
plead non efi 
faSum* 


Runnington Serjt., for Cochelly contra. 

The Court made the rule abfolute to plead all the 
pleas cicept the lirfL 
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lebrumry 

If a DefijndaBt 
iiles two pleas at 
feveral times on 
the fame day^ in 
order to miflead 
the Plaintiff by the 
fecond pleai tJie 
Plaintiff may fign 
judgment* 
^Although a 
Defendant con- 
dudts his caufe in 
perfon, if he files 
a fpecial plea^ it is 
a nullityi unlefsit 
be figned by a 
ferjeant orcounfel* 


/ 


Samuels v* Dunne* 

^ SSUMFSJT on a biU of 

labour, &c. The declaration was delivered on the 
16th of November t with notice to plead within 4 days* 
The Defendant, who was a furgeon in the navy, and 
conduced his caufe himfelf, on the 20th of November 
firft caufed a plea of the general ilTuc to all the counts to 
be put on the file : he afterwards, on the fame day, but 
after many other pleas had been put on the file, caufed 
to be filed a plea of non ajfumpftt to the firft count, and 
a fpccial demurrer to the other counts, affigning frivo¬ 
lous caufes of demurrer; this demurrer was not figned 
by counfel. The plaintiff, upon fearchihg for a plea, 
found the plea laft filed, and not conceiving that there 
could be another plea, and deeming himfelf entitled to 
treat this as a nullity, becaufe it was not figned by 
counfel, on the aift of November figned interlocutory 
judgment* Bejl Serjt. on a former day had obtained a 
rule nift to fet afide that judgment, upon an affidavit made 

L ^ 

by the Defendant, that he had in due time, and previous 
to the figning of the judgment, pleaded a regular plea of 
the general iffue. 

Vaughan Seijt. fliewed caufe upon an affidavit of the 
Plaintiff's attorney, that he, having found the plea and 
fpecial demurrer above-mentioned, had been milled by 
them* 


exchange, for work and 


The Court dire£led an inquiry to be made, which of 
the two pleas was firft filed; and upon the officer report¬ 
ing that the fimple plea of non affumpfit was fitft filed, the 
Court held that the fecond .plea was a deceit, which 
fiiould not avail the Defendant. 


BfJI 
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ft 



Utfi then urged, that as the Defendant conducted his 
caufe in perfoh, it was not neceflary that his fpecial plea 
fliould be (igned by counfel. 

But the Court helil that the (ignature of a ferjeant or 

counfel was neverthelefs neceflary, and 

Difcharged the rule with cofts. 


1811. 

SaMU£U 


Dunk% 


\ 



Leer Yates. 
Leer v. Cowell. 
Leer Gorst. 


Fei. t. 


HE Plaintiff in each of thefe caufes declared in A general fhip 
fumpjpty complaining that the Defendant had pro- took brandies on 

mifed to take out of thePlaintifTs fhip, within a reafonable 

time after her arrival, certain brandy which the Plaintiff allowed to lay 

had brought for him to London^ but negle£ted fo to do, 

whereby his veflel was detained. Another count alleged a London^ and ftipu- 

promife of the Defendant to take out the brandy within a 1®*®^ for ^Lper 

reafonable time after notice to the Defendant of the fliip’s 

arrival, and the third count was indebitatus ajfumpftt for the tain of the con- 

ufe of the fliip Mariana of Hamburgh^ whereof the Plain- chufing to 

® , have their goods 

tiff was mafter, by the Defendant retaincti and kept on bonded, the veflel 

demurrage with certain goods on board, for a long time, 

at the Defendant’s inftance. 

until 46 days after 

The Defendants, ITates and Goi^, pleaded the general 
ifluc: the Defendant Cowell paid into court on the third which were under- 
count the fum of 16/., upon a computation of the fliarc could not, 

which each of the feveral freighters who had put goods betaken ou 
on board, muft have contributetl, in onlor to make up the upper tiers 
oftc fum of 4/. per day between them, if all had become werecle^d: held 

liable to demurrage. conflgnees was 

liable, on a general 

count for demurrage, to pay the 4^ per day for the 46 days. 

Upon 
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Upon the trial of thefe caufes, at Guildhallt at the fit¬ 
tings after Trinity term i8io, before Mansfield C. J., it 
appeared, that the mafter of the yeflel, which was a ge¬ 
neral {hip, having a Briti/b licence, had taken on board 
at Bourdeaux the goods configneJ to the feveral Defend¬ 
ants, and alfo goods for many other confignees, and had 
figned and delivered to each of the (hippers a bill of 
lading, whereby he acknowledged << the (hipping on 
board the Mariana of the goods,” (deferibing them,) 
to be taken out in twenty days after arriiral, or to pay 
** four pounds per day demurragethe bill of lading 
limited the mafter*s refponfibility by containing the ufual 
exception of the a£l: of God, the king^s enemies, fire, 
« all dangers of the feas, rivers, and navigation, fave 
<< rifk of boats, fo far as (hips are liable thereto.” The 
Mariana arrived in the London docks on the 17th of 
June. If all the confignees would have paid the duty 
on their refpeftive goods, the veflel might have been 
fpeedily difeharged at other licenfed wharfs, which were 
open for that purpofe, but they all preferred bonding 
their brandy, and the quays and warehoufes of the dock, 
at which alone bonded goods could be landed, were at 
that time fo full, that there was not room to receive more 
goods to be bonded, in confequence of which, and of 
the number of vefiels tlien waiting to difeharge their 
cargoes, the vefTcl was detained until the firft of Septem* 
lery before the other velTels which lay between the Mari¬ 
ana and she quay had been difeharged, and before it 
came to her turn to be unloaded, and to have her cargo 
received into the warehoufes. Eighty puncheons of 
brandy, which were delivered on that day, lay above the 
Defendant’s calks, and their goods, therefore, could not, 
in the ordinary courfe of delivering the (hip, be taken 
out, until the eighty puncheons which lay above them 
were delivered, afthougb with additional labour in mov¬ 
ing the goods they might have been fooner taken out, 

under 



iir THZ FiftIt-fibst Ysar of GEORGE III. 


4 


389 


under the impe£^ion^ of the fuperintendant of the docks. 
It was in evidence that the Defendant Cowell had fre¬ 
quently demanded a delivery of his goods, which was not 
complied with, the Defendant faying it was impoEble to 
get at the calks; and once, in particular, he had obtained 
an order from the dock company, permitting two calks 
to be landed upon payment of the duties, but the Plain¬ 
tiff, on application, faid, he could not get at them on 
account of the faperincumbent cargo. The Defendant 
Cowell had executed a bond for the duties fo early as the 
2 2d Attgujl^ and die Plaintiff admitted that he, Cowell^ 
had made every exertion for landing the goods which 
depended upon his a£l$. It did not appear that the De¬ 
fendants Tates or Gorjl had made any demand of their 
goods, nor had either of the three paid, or offered to pay 
the duties, without doing which, CowelPs order from the 
dock company, permitting the delivery, could not have 
been carried into effeft. The jury in each cafe found a 
verdidl for the plaintiff on the 3d count, with 184/- da¬ 
mages, being the amount of demurrage, at 4/. per day, 
^or 46 days, the time which had elapfed from the 7th of 
Julyf when the %o days allowed for delivery of the cargo 
expired, to the 7th of September^ on which day the laft of 
the Defendant's calks were taken out. The judge rc- 
ferved liberty for the Defendants to move to reduce the 
verdid. 


18xt* 


Lbsr 

V. 

Yatk 




Serjt. \\\ Michaelmas term 1810 obtained rules 
nifi to fet afldc thefe verdifts and enter nonfuits: he 
moved, upon the ground that a general claim for demur¬ 
rage arifes only in the cafe, where the delay, whether 
caufed by the a£l: of the Defendant, or not, has been be- 
ncficirJ to, and occafioned in the fervicc of the Defendant- 
The delay which had arifen from the extent of the com¬ 
merce of the country, co-operatingakvith the law which 
reftri^ed the place qf delivery of thefe goods to the 

London 
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l8it. 


Tatis. 


Lmdan docks only, was a misfortune, which fell widi 
equal hardfliip on the Plaintiff and on the Defendant^ 
but it did not render the Defendant anfwerable to the 
Plaintiff for the confequences. 


Shepherd and Serjts. in this term (hewed caufe. 
The Plaintiff does not found this a^lion upon any mif- 
feafance or nonfcafance of the Defendant. The bill of 
lading contains evidence of a contraA to pay demurrage 
if die (hip be detained beyond a certain number of days, 
from what caufe foever that detention may arife, and of 
the rate at which that demurrage is to be compenfated. 
There is nothing illegal in making fuch a contraA, and 
the Court cannot inquire into the prudence or impru* 
dcnce of it. It may be prefumed that the Plaintiff fore- 
faw that this port was overloaded with imports, and 
therefore previoully ftipulated, that if his veffel was not 
difcharged within a certain number of days, he (hould 
be paid for his further detention, whatever might be the 
caufe of it. And as fuch a contra£l: may fubfift, fo 
there is no reafon why the Plaintiff may not under fuch 
a contrail recover, on a general count for demurrage, 
upon the evidence of the bill of lading, in like manner, 
as in an a£lion for goods fold and delivered, he may re¬ 
cover on the evidence of a contraff for the fale of the 
goods at a particular price. Wherever a contraft has 
been executed, the fum due oti that contraf); may be re¬ 
covered on a general count. As to the fuppofed unrea- 
fonablenefs of this contra£)r, the number oi perfons who 
may chufe to enter into fxmilar contrafts with the De¬ 
fendant cannot affcdl the cafe; the compenfation agreed 
to be paid byone,would not, alone, be fufficient to indem¬ 
nify the Plaintiff for the delay. It was in evidence that 
the expences of the (hip amounted to ten guineas a day, 
and only three of the conGgnees had incurred demurrage 
upoo fimUar bills of ladings (b dyit no very large profit 

refulted 
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refulted from the tranfa£^ion; and fince it was uncertain 
whether the Plaintiff might obtain freight from more 
than one perfon^ it was competent for him to form the 
like engagement with as many as offered. This is not 
a joint contrafl with the twenty confignors who may 
hare goods on board this vedel, ftipulating that they fhall 
between them pay 4/. per day demdrrage^ and if it were, 
how could the fum be apportioned, when each takes out 
his goods on a different day ? In the cafe of Randall t. 
Lynch^ 2 iV.P. 352* it was held that the neceffary 
delay, occafioned by the crowded ftate of iho Londm 
docks, did not excufe the freighter from paying derfiur* 
rage for the (hip’s detention. 



i8ii. 



t»EER 


V. 

YAim 


Lens and Vaughan Serjts., in the two firfl of thefe 
cafes, and Cochell Serjt. in the laft, contrh. The Plain* 
tiff firft attempted to charge the Defendant upon the 
ground of a fuppofed default in him, but that ground 
failing, he reforts to the ground of mere detention, to 
which the Defendant is no wile inftrumental. The counts 
, which aver a contradi to take out the goods in a reafon* 
able time, muft be laid out of the queftion, fince the 
evidence of the bill of lading fpecifies the time, 20 days^ 
The importance of the fubje£l: to the commerce of this 
country is fuch, that the cafe of Randall v. Lynch^ which 
was decided only at nifi prius^ though it was the impref- 
Con made on a very learned mind, deferves to be more 
fully confidercd. The words which are fuppofed to 
raife this obligation, are the language of the plaintiff, by 
him inferred in a bill of lading, which he delivers to the 
(hipper abroad, a perfon probably ignorant of the ftate of 
circumftances here; how it came to be fo inferred, does 
not appear: the bill of lading is not (igned by the De¬ 
fendants, and it is as yet a new queftion, whether the 
acceptance of goods, accompanied \f\th the delivery of a 
bill of lading, will amount to a contrad { and if it does, 

* whether 
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whether it be the effeft of fuch a contra£t: to raife this 
claim. The necciTary inconvenience now incident tq 
every fliip which enters the port of London, is equally 
notorious to both parties^ but this agreement does not 
refer to that inconvenience, nor affeft to obviate it. That 
burthen is therefore left, by this contract, where the law 
places it. It appears* by the Plaintiff’s own inffrument, 
that ^Lper diem is a fufficient compenfation for the de¬ 
tention of the veffel. If twenty perfons then, have ac¬ 
cepted fuch bills, it muff be a nudum pa^um as to all 
except the firft. It was in evidence too, that no delay 
waa occalioned by the Defendants, but the delay arofe 
from the 8o puncheons which lay above the Defendants' 
goods ; the latter could not have been gotten out, until 
the former were previoully difeharged, without extraor¬ 
dinary exertions, which exertions it belonged to the 
Plaintiff to make: therefore, even if the law were as 
the Plaintiff contends, the demurrage muft be reduced 
from the 46 days, to the period which elapfed between 
the iff of September, when the 80 fuperincumbent calks 
were removed, to the 7 th, when the laft of the Defend¬ 
ants’ goods were difeharged: and as to the Defendants 
Tates and Got^, it was not attempted to fliew on what 
day they could have been permitted by the officers of tlie 
dock to receive their goods, if they had been willing to 
pay duty for them inffead of bonding them. It is urged 
that the Defendants arc liable for the whole delay, be- 
caufc they intended to bond the whole of their goods; 
but the Plaintiff ought to have done that which he has 
not attempted, to have fhewn how foon the whole could 
have been difeharged if the Defendants had been willing 
to pay duty for the whole; becaufc from the expiration 
of that time only could the charge of laches reft with 
the Defendants, r But it is incumbent on the Plaintiff to 
ffiew that he had done every tiling which on his part was 
requifite towards the* difeharge of the lbip> before he can 

urge 
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urge any nonfeafance of the Defendants, as a ground for 
charging them with this fum, for it is at leaft a boncui> 
rent, if not a precedent condition, that the Plaintiff 
fhould place the goods in a lituation ready for delirery $ 
but here, if either of the Defendants had paid the whole 
duties, his goods were in fuch a fituation that he would 
havc^ been unable to obtain them. The count, too, is for 
detaining the whole of the fhip, whereas the evidence 
proves but the detention of a fmall part. 

Cur, udv* vulu 



Mansfield C. J. on this day delivered the opinlon^of 
the Court. 

It is impofTiblc to decide thefe three very 
cafes without being ilruck with the enormous gni 
the owner may get by this bill of lading; and which 
* may poflibly much exceed what in juflice and confcience 
he ought to have. This is a general fliip; thirty or forty 
perfons may havd goods on board, ^and for every one of 
them the owner may have his 4/. per day. It was faid 
indeed, that in faft the 4/. per day for nefe three perfons 
would not much exceed the fair charge for the demur- 
rage of the whole fhip : but it might have happened that 
many more perfons might have become liable, and a 
much larger profiS might have accrued. I was ftyuck 
very much with the argument, that it was not the 
fault of the Defendant, but the fault of the Plaintiff 
himfelf, that thefe goods could not bo got out till the 
other goods which lay above them were delivered. But 
it is not, in truth, the fault either of the Plaintiff or 
Defendant, that the goods could not be taken out. 
There'can be only fo many goods at the top of the veflVl 
as the proper ftowage of the goods will allow, therefore 
all the others muff be at the bottom ; and as this is a 
general Ihip, and the goods do not all belong to the 
fame conflgnee, the good^ of fome of the cunfignecs 
VoL. III. D d muft 


lingular 
n which 
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muft be underjnoft. If this argument would avail, there¬ 
fore, that the captain is not entitled to demurrage for 
thofe goods which were not uppermoft, it would reftrain 
the contrail for demurrage to the few perfons whofe 
goods were at the top, but that conftruflioii would be 
contrary to the politive contrail.; for it is impof&ble to 
get out of the words of this bill of lading, which, though 
it is a (ingular fpecies of contrail, to bind a conGgnce by 
an inftrument figued not by himfelf, but by the captain, 
yet as the confignors delivered the goods on board 
under that bill, and the Defendants accepted that bill of 
lading, it is binding upon them, and therefore this ailion 
may be fuftained on the general count for demurrage, 
and confcqucntly the 

Rule muil be difeharged. 


Mai^LER V* Gernon. 

^PHIS was an ailion brought to recover the freight of 

council permitting certain brandies brought by the PlaintiiF from 
the confignee of t . r t 

goods coming Chartnte to this country- Upon the trial of this caufe 

from an enemy’s ^t Guildhall^ at the fittings after Michaelmas term l8lo, 

heeneZ tTlamd* ^ before Mansfield J., it appeared that the importation 
them here, on was intended to have been made under the fanilion of a 

re Britijh licence, which was granted to the Defendant by 

rxtK)rting themi the King in council on the ad of December 1808, to con- 
does nor fo legalize tinue in force for fix months, and which expired in 

•naJe^the'ni^cr ^ Plaintiff’s veffel was detained in France 

of the ihip to re- by an embargo, which lafted two years, and he did not 
cover his freight. ^argo until May 1810: the cargo therefore 

became contraband; but the Defendant, upon his peti¬ 
tion to the privy council, was permitted to land the 
cargo, upon condition of immediately again exporting 
the fame. The defence fet up to the action, was^ that 

the 


Feb. %. 
An order of 
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the importation having become illegal, the Plaintiff was 
not entitled to recover: he, however, contended, that 
the effe£t of the order in council, which permitted the 
Defendant to land the goods here, was fach as to con¬ 
tinue the original licence in force down to the time of 
landing the goods ^ and that confequently, the voyage 
being legal, the Plaintiff was entitled to recover his 
freight, and he according]y^obtained a vcrdi£i;. 

Lens Serjt. had, on a former day in this term, ob¬ 
tained a rule nift to fet 'ahde this verdid):, and enter a 
nonfuit; againll which 

Bejl iSerjt- now endeavoured to fhew caufe, contend¬ 
ing that as the Defendant was now in adlual poffcfllon 
of the cargo, it was not competent for him to fet up fo 
unrighteous a defence, and alfo arguing that the order of 
council could not legalize the landing of the goods here, 
without implie<lly legalizing the voyage that brought 
them hither; he alfo referred to thofe cafes in which a 

t 

voyage continued after the expiration of a licence has 
been confidercd as legal. 

The Courty flopping Lens^ dlfmiffed the laft point from 
their coniideration, becaufc it had not been made at the 
trial, and held that, as to ^he principal queftion, there 
was nothing in it; the order of council did nothing more 
than give up the King^s right of feizure of thefe goods, 
and had by no means the fame effeft as a continuation 
of the licence would have had. Freight was the reward 
which the law entitled a Plaintiff to recover for bringing 
goods lawfully into the country upon a legal voyage, 
but the voyage here was clearly illegal, therefore he could 
recover nothing, and there muft be a nonfuit. 

Rule abfolute. 
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Recovery amended 
by fubftituting a 
certain part of a 
parifh which lay 
within a liberty^ 
for the other part 
of the pariihy 
which lay within 
a borough. 


Payne, Demandant ; Nathaniel, Tenant j 
> Hocces, Vouchee. 

^NSLOJf^ Serjt. moved to amend a fine and recovery 
according to the deed to make a tenant to the , 
c{j>f, which bore date in 1766. The fine and recovery 
deferibed the premifes to be in the parifh of St. Mar-- 
garetf in the borough of Leicejl^r^ in the county of LeU 
cifier. The affidavit on which this motion was made 
dated, that the parifli of S/. Margaret^ in the county of 
Leic^cry was divided into two parts, one of which was 
fituatc within the borough of Leicejiery and the other 
within a liberty called the Bijho^s Feey which was in the 
county, but not within the borough, and that the pre-^ 
mifes intended to be comprized in this fine and recovery 
lay in that part of the parifh of St. Margaret which was 
within the Bijhofs Feey and not in that part which was 
within the borough of Leicejiery and were fo deferibed 
in the deed. ^ 


The Court permitted the fine and recovery to' be 
amended, by ftriking out the words, ** in the borough 
of LeiceJlerF and fubftituting the words in that part 
« of the parifli of St^Margnret which lies in the Bijhop^t 
Fee in the county of LeiceJhrJ* 
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Callaghan v. Avlett. 

« 

'^HIS af^ion was brought agauift the Defendant as the If a bill be ac- 
acceptor of a bill of exchange, drawn by the Plaintiff payable u 

, upon the Defemlant, at four mopths after date, f<^ be prefented there 
68/. 4/. value received in feathers, payable to the Plain* for pajTncnt, and 
, tiff’s order. The declaration averred that the Defend- . 

ant, on fight of the bill, accepted it “ according to the equally a difeharj^ 
ufage and cuftom of merchants.” There was alfo a acceptor a« 
count in the declaration for goods fold and delivered. draper. 
Upon the trial of this caufc at Guildhall^ at the fittings 
after Michaelmas term 1810, the bill being produced, 
appeared to be accepted payable at Mcflrs. Ramjbottomst 
bankers, London^ Clayton Serjt. for the Defendant, made 
two objeflions to the plaintiff’s right to recover; firft, 
that there was a variance between the acceptance proved, 
which he faid was an efpccial one, making the bill pay¬ 
able at a particular place only, and not elfewhcre, and 
the acceptance averred in the declaration, which was 
general]; fecondly, that there was no proof that the bill 
had been prefented for payment at the place where by 
the acceptance it was made payable. The bill had been 
given for the price of goods fold and delivered; but the 
Plaintiff’s counfel, relying on the bill, gave no evidence 
of the fale of the goods. A verdift palled for the 
Plaintiff, fubjeft tothe opinion of the Court uponthefe 
two objeftions, the Judge referving the points. 

V 

• Clayton on a former day in this term obtained a rule 
nift to fet afide the vordifl: and enter a nonfuit, on the 
ground that it was necellaryfor the Plaintiff to prove a 
prefentment at the banker’s where it was made payable : 
he moved this upon the authority of Ambrofe v. Hop^ivood^ 

Z TuunU 61- ^ 
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Marjhall 
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Ji'i’LZTT, 


now fliewed caufe# The cafe cited 
does not govern this cafe^ for that was an adion againlt 
the drawer, not againft the acceptor, and the objection 
came by furprize on Onflow Serjt.; but if it had been 
an a^ion againft the acceptor, the averment that the bill 
was duly prefented to Me 0 rs. Freeman would have been 
fufficient. [Heath J, * There can be no difference in 
that refpe^l between an z&ion againft the drawer and 
an a£tion againft the acceptor.] In Saunderfon v. Judge^ 
a H. BL 509., the drawer of a note, (who ftands in 
the fame predicament as the acceptor of a bill of ex^ 
change, made it payable at the houfe of Saunderfon and 
Co., his bankers ; and it was urged that it ought to have 
been there prefented for payment, and that it ought to 
have been averred that it was fo prefented; birt the 
Court held that it was no part of the contraft that the 
note ftiould be paid nt the houfe of Saunderfon and Co., 
and that therefore that was not neceffary to be ftated in 
the declaration. [Heath J. In Saunderfon v. Judge^ it 
was a memorandum written by Sharp at the foot of the 
note, not a part of the inftrument.] In ^ Eajly 385-* 
Parker v. Gordon^ it was indeed held, that if an acceptance 
makes a bill payable at a banker's, for the purpofe 
of charging the drawer, it muft be prefented there within 
banking hours, for that the party taking fuch a fpccial 
acceptance, impliedly agrees to prefent it where by the 
acceptance it is made payable. But in the cafe of Lyon 
V. Sundtus and Another^ I Campb. 423M the Plaintiff, an 
indorfee, declared againft the acceptor, generally aver¬ 
ring an acceptance according to the ufage and cuftom 
of merchants. The bill was accepted payable at Meffrs. 
Hanley ^Xid^Qo!%^fLondon^ apd Park^ for the Defendant, 
objedled that it ought to be declared on as a fpecial ac¬ 
ceptance ) but Lo.d Ellenhorough C. J. faid, how can 
you make the words at Hanley and Co.’s more than a 
mere memorandum i The acceptor of a bill of ex- 

5 change 
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change is liable univerfally. This very point was 
brought before the Court fome time ago, when the 

that fuch words formed no 

i 

part of the contract, and did not require to be fet out 
in the declaration.” So (a), if a promiifory note be 
made payable at a particular place, in an aAion againft 
the maker, there is no neceflity for‘proving that it was 
prefented there for payment. Per Bayley J. Wild v. 
Rennardsi fittings in HiL term 1809, 1 Camph* 425. 
The Court cannot hold with this objc£lion without 
over-ruling allthefc late decifions of the Court of King's 
Bench. But fuppofing the Plaintiff fliould not fucceed 
on this grou 7 ui, he is entitled to a new trial; for he was 
prepared to prove the falc of the goods, which were the 
confidcration for the bill, under the count for goods fold 
and delivered. 

The Courts flopping Clayton^ who was prepared to ' 
fupport his rule, held, tliat doubtlefs there may be a 
qualified acceptance of a bill, which the holder is not 
bound to receive, but if he acquiefees in it, he muft 
conform to the terms of it. As to the goods fold, the 
plaintiff cxercifed his judgment at the time of the trial, 
and relied on the point of law faved for him : if he had 
wifhed to avail himfelf of his confideration, he fhould 
have then proceeded to prove it. 

Rule abfolute to enter a nonfuit. 

(a) But that in the cafe of refufal at that place; fee the cafe 
proniilTory notes made payable of Botmes v. i 7 o<u;e, in error, in 
at a particular place, it is necef- theExchequerChamber, Junei$% 
fary to av^ a prefentment and Trinity poll. vol. 5. 


Judges were all of opinion 



Callaohan 

V. 

Aylitt.' 


Dd 4 
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iSfT^ 


Fei* lU 

SemMct tluit a fhe- 
riff is not bound 
to find out what 
rent is due to a 
landlord and pa/ 
it him under 
8 r.14» 

unlefs the land¬ 
lord gives him 
notice. 

If goods remain 
on dcmifed prc- 
mifes after a fi(^i- 
titious bill uf fale 
made of them 
under an execu¬ 
tion, they are 
liable to be dif- 
trained as before. 


Smith v. Russell, 


J^OIIGHSerjt, had on a former, day obtained a rule 
requiring the fherilT to pay over to Mr. Jfaac 
Pitcher^ the landlord of a houfe in which an execution 
had been levied^ out of the proceeds of the execution^ 
the amount of rent due to the leflbr, not exceeding one 
yearns rent} againft which, Beji Serjt. now fhewed 
caufe. It appeared from the affidavits on the one fide 
and on the other, that the landlord never made any de¬ 
mand upon the Ihcriff for the rent, but that the wife 
of the Defendant, whofe family then refided in the 
houfe, apprized the Plaintiff, who on the 7th of Decenu 
her purchafed the goods under a bill of fale from the 
(heriff, and who on the 20th began to remove them, 
that on the 25th o£ December three quarters rent would 
become due. The purchafer, however, perfifted in re¬ 
moving them, and the landlord fwore he believed it was 
done with intent to defeat his diflrefs. It appeared, 
however, that the defendant's wife had at that time the 
bill of fale in her own cuflody, fo that there was no 
doubt but that the fale was fraudulent. 


objefbed, firfl:, (hat the goods had never been 
removed by the fheriif, but that when he had completed 
his duty, they ftill remained on the premifes liable to 
the diflrefs } fo that there was no ground for calling on 
the fheriff: fccondly, that the landlord had given no 
notice to the fheriff that rent was due, which, he con¬ 
tended, was neceflary. Waring v.' Denvberry^ I S/r. 97. 
Palgrave v. Windbam, i Stn 2J2. HankeU v. KtmpeU^ 
% WiU. 140. 

* y 


Rough contended that a fraudulent fale did not dif- 
charge the fheriff from the duty of retaining and paying 

over 
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over to the landlord the rent due. It was doubtful 
whether the officer were not bound to make enquiry 
whether any and what rent was due; but, at all events^ 
if it by any means came to his knowledge that there was 
rent in arrear, he was bound iirfl; to fatisfy the landlord* 
He endeavoured to dlftinguilh this cafe from Waring 
V. Dewberry^ Palgrave v. Windbamy and Cook v. Coel, 
AndrnpSt a 19. He alfo referred to Darling v^HiU^ 
Caf. temp, Hardwicke, 255-1 and Twe/ls v. Colville, WilleSj, 

375 - 

Heath J. The IherifF cannot always find a landlord 
to enquire of. In this cafe, too, he does not remove the 
goods; there is no ground for making this rule abfolutej 
nor is this a fraudulent removal within the ftat. 8 Ann. 
e. 14. All the cafes fay, that the llatute is made to 
protc£l the landlord from a fraudulent collufion between 
the Plaintiff and Defendant by means of an execution, 
and here the landlord is not prejudiced. I do not think 
the fheriff is bound to go and find the landlord and give 
him notice. 

Lawrence J. After this fi£Iitious,bill of fate the 
goods remained on the premifes, and were liable to the 
landlord's diilrefs, and he had nothing to do but to dif- 
train them. 1 need not go into the queftion, whether 
the Ihcriff is bounrl to give notice to the landlord, 
though in the cafe in Strange it feems that it was ex- 
prefsly held, that the landlord mull give notice to the 
iheriff. 

Rule difeharged (d). 

(a) Manji/!eUC,J,ym3!btent thi* day, in confeguence of »• 

difpofition. 
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i8ii. 


Feb. x». 


Doj 2, on the Demife of Whitfield, Roe* 


The mortg^ee of by a^leafe dated 3d iVbv. 1807, de-t 

fame title to relief mifed to J. Cruwys two mefluages in Sloane-freet^ 

againft an eje(ft- for the unexpired refidue of a term of 20 years, at 

Jwyme^nt indenture of 4th Jan. 1810, Crunvys 

and upon the {kmc affigned the leafe to Carden for fecurlng repayment of 

terms, as the leflee i^qA and intereft, fubjeft to a provifo for redemption 

againft whom the ^ r n-,, . . t 

recovery is had. upon repaymentj which fum uill remained dqe. Three 

quarters of a year’s vent being in an car, Whitfield diftrained, 
' and there not being fufiicient elFc£ls on the premifes, ho 

ferved a declaration in cje£l:ment on Crnwys^ who was 
in pofleffion, and in due courfe figned judgment againft 
the cafual ejector for want of a plea 5 and having had 
the premifes delivered to him by the (hcrifF under a v/rit 
of pofToflion, he demifed them for 14 years to Killicl;^ 
who had fyice expended a confiderable fum in improv¬ 
ing them. Under thefe circumftances, and upon an 
affidavit of Carden that he knew nothing of the ejeft- 
ment until after the writ of pofleffion was executed, the 
Court had, on a former day in this term, granted Bfl 
Serjt. a rule nify that upon payment by the mortgagee 
to the leflbr, of the rent arrear, amkcofls of the ejc£t- 
ment and of this application, the mortgagee might have 
the premifes given up to him. 

Lens Serjt. now flicwed caufe againft this rule. He 
contended that the ftatute 4 Geo. 2. c. 2. had given 
the Court no jurxfdiftion to interfere in this cafe, more 
than it had before that Ifatute, and that it could not re¬ 
lieve before then. At all events. If it had jurifdiftion, 
it could only relievo upon the payment of all the leflbr’a 
coils and damages, which damages mull include fuch 
damages as the leflbr would become liable to pay to 

Killiek 



IV THE Fiftt-first Year OF GEORGE III. 


40J. 


Killick in cbnfequence of his oufter after expending 
much money in improvements of the premifes. 

centrh, cited Downes v. Turner, i Salk. 597., that 
before this ftatute the Court. would relieve agaiull ail 
eje£Iment for non.payment of rent, upon bringing all 
the rent into court, accepting a nCw leafe, and fcal> 
ing a counterpart. Goodtitle v. Holdfajl, 2 Sira. 900. 


1811. 



Doe, 
Lcilee of 
Wjiitfielp, 



Hoe. 


The Court held that there was no diftindion between 
leflce and mortgagee: if indeed the mortgagee's eftate 
had become abfolute, the mortgagee was adual tenant j 
and they rnade the 

Rule abfolute {a). 

{(i) Mansjield C. J. was abfent this day, in confequence of iu- 

dlfpofition. 


Neesom V, Whytock. 


Feb. la. 


J/’AUGHAN Serjt. had obtained a rule niji on the 
ufual terms for fetting afide an interlocutory judg> 
ment, upon an affidavit of merits made by A, Mitchell, 
clerk to the Defendant’s attorney. 

Scjl Serjt. {hewed caufe, upon the ground that the 
deponent had not fworn that he was either the Defendant’s 
attorney, or managing clerk to the Defendant’s attorney. 

The Court admitted that the objedion was corred, 
and difeharged the rule. 


Any perfon other 
than the Defend¬ 
ant making an 
affidavit of merits 
to fet aOde an in¬ 
terlocutory judg¬ 
ment! ’nuA either 
fwear that he is 
the Defendant’s 
attorney’s manag¬ 
ing clerk, or the 
Defendant’s attor« 
ney. 



CASES tN HILARY TERM 


4P4 

i8ii> 


Fei. 14. 


Haynes v. Jones. 


A yynt may be 
ferved on the day 
on which it is re- 
turnabte^ and no¬ 
tice of declaration 
may be given at 
the (ame time. 


J^jiUGHAN Serjt. moved to fet^afide the declaration 
and fubfequent proceedings in this cafe for irregu* 
larity* On the 9th bf February the defendant was ferved 
at Cdcbefler^ 52 miles ixomLotukny with the copy of a 
writ returnable on that day, being in eight days of the 
Purification; and at the fame time he was ferved with 


notice, dated the fame day, of a declaration being filed 
conditionally, and demand of a plea within eight days, 
othcmife judgment. Vaughan relied on the cafe of 
Steward y^Lund^ 12*^^, xx 5 . that this was irregular. 


But the Courts after reference to the officers, held, 
that a writ may be ferved on the fame day' on which it 
is returnable, and that a declaration may be filed upon 
the return-day of the writ. The ground of the De¬ 
fendant’s complaint was, that he had more notice given 
him of the declaration than the Plaintiff was compellable 
to give. The only effeft of delivering the declaration 
and writ together, was, that the Plaintiff could not in 
that cafe charge the Defendant for the declaration \ and 
they rejected the application. 

Rule refufed. 


' Mayor, &c. of Doncaster v. Coe. 

If the fame fpc- ^ CTIONS of trefpafs had been brought by the corpo- 

cialjurymen are .Tjl . - . •/!... 11 -A 

ftnick to try fevc- ration of Doncafier againft this and another Dc- 

ral caufes on the fendant,to afibrt th6 exclufive property,of the corporation 
fame queftion* and 

the Court being diflatisfied with the verdidt in the firft, diredl it to abide the event of 
another caule, they will alfo, on motioD, difebarge the fame fpecial jurymen fiom trying 
the fecond caufe. 

to 
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to. certain river-banks and other iands^ which the De¬ 
fendants contended to be either of public right, or fub- 
je£t to eafements enjoyed by themfelves individually. 
In both caufes fpecial juries were ilruck, confining of 
the fame perfons, and one of the caufes having bf^ 
tried, the Court direfled that the verdict Ihould be fet 
afide, and that the caufe fhould ab'ide the event of the' 
trial of this caufe, upon the ground that the jury 
had found a verdict contrary to the weight of the 
evidence (a). 


t8it. 



Mayor of 
DOKCAFnER 


Coi, 


Cocieli Serjt. had on a former day obtained a rule 
njfi, that the rule obtained for having a fpecial jury in 
this caufe might be difcliargcd, %nd that this caufe 
might be tried by the common panel. 

r 

Clayton Serjt. now fiiewed caufe. He contended, 
fiift, that no c-afe had been cited to fliew that the Court 
had jurifdiftion to difeharge the fpecial jury : the flatute 
was imperative, that the caufe ihould be tried by the 
fpecial jury once ftruck; the words were, ** Jhall he 
tried.^* Secondly, there had been no cafe fhewn to re¬ 
quire this extraordinary interpofition. 


Rough Serjt., in the abfence of Cockeilt fupported the 
rule. The Court have thought fit that another trial 
(hall take place upon this queilion, and if the prefent 
caufe, which is to bind the other, were to be tried by 
this fpecial jury, it would be tried, though not before 
the fame panel, yet by the fame men, who came to fo 
erroneous a concluiion in the former inftance; fuch a 
trial would not anfwer the end which the Court pro- 
pofed, in dire£ling that caufe to abide the event of the 
trial of this. 

(«} See Mayor of Doncajltr v» antOf 

• ^ 


Heath 


4o5 
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Mayor of 
Dokcastsr 


Co& 


Heai'h J. It is a fufEctcnt ground for this motion^ 
that the fame jurymen have tried a Gmilar caufe. The 
former part of this rule, fo far as relates to difeharging 
the fpecial jury, mud be made abfolute; the latter part 
need not be granted* 


Lawrence I. As to the queftion of jurifdi£tlon, 
fuppofc there were corruption in the jury, hath not the 
Court authority to difeharge them ? for the argument 
goes to that length. There is no need of citing au¬ 
thorities ; the fame perfons have tried this queftion in 
another caufc: that circumftance muft neccffarily create 
in them a bias. 

Rule abfolute to difeharge the rule for the fpecial 


Feb* 22 . 


Spitta V. Woodman. 


If the Plaintiff re¬ 
cover a verdiA for 
a lofs on a policy, 
and endeavour, 
on a rule being 
obtained for a 
nonfuit, to fupport 
his verdi^ to the 
extent, although 
he be held entitled 
to a return of pre¬ 
mium, he is not 
entitled to the 
cofts of the rule. 
Nor to any coils, 
except of the 
count for money 
had and received, 
and of fuch parts 
of the brief and 
evidence as^pply 
thereto. 


^HEPHERD Serjt. moved that the prothonotary 
might review his taxation of cofts \ a verdi£t had 
been found for the Plaintiff as for a total lofs \ and a 
motion was made in the next term, {ante^ vol. 2. p.415.} 
for a rule nifi to fet afide the vcrdi£t and enter a nonfuit. 
The Court held, upon the difcufnon of that rule, that 
the Plaintiff was not entiiicd as for a total lofs, but that 
he was entitled to a return of premium. Upon the tax¬ 
ation of cods, the prothonotary did not think himfelf at 
liberty to allow the Plaintiff the cofts of that motion, the 
Court not having fa!(l any thing about cofts. On a 
Gmilar motion to this in the Court of King^s Bench, the 
Court allowed the cofts on this fort of motion (<7). 
Rouib y- Thompfin* There, a fpecial cafe was referved. 


W 


% 

This cafe, but not this point, is reported zt Eqfli 42S. 



IN THE Firry-TiHST Year of GEORQE III. 

to try whether the PlaintlfF was entitled as for a total 
lofs; and if not, whether he was entitled tb recover as 
for a return of premium. The Defendant had not paid 
the premium into court. The Court held) that he was 
not entitled to recover a total lofs, but that he was enti¬ 
tled to a return of premium; and nothing was faid 
about cods. The maftcr of the King’s Bench did not 
allow any cods, except thofe of the count for money 
had and received, and fuch parts of the briefs and evi¬ 
dence as apply to it; but the Court of King’s Bench 
directed the mafter to review his t.nxation. In this cafe, 
as in that, although the Defendant was entitled to fome 
relief, he made an improper motion, and compelled the 
Plaintiff to come hither to refift the excefs of his motion, 
for he moved for a nonfuit, whereas he {hould have 
moved to reduce the damages. 


4^ 

i8ii. 

Shtta 

Woodman. 


Heath J. pari conditioner neither party mud pay 
cods. There mud be no cods on either fide ; the pro- 
thonotavy has done very rightly. 


Lawrence J. The Plaintiff did not confine his re- 
fidance to the rule, to a mere affertion of his claim 
to recover the premium. He was fquabbling^ for 
more. 


Rule refufed. 
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Arecovery 98 years 
old» amended by 
inferting a manor 
and tithesy with¬ 
out affidavit of 
intention that they 
fliould pafsy the 
intention being 
manifeft from the 
deedsy and the 
pofleffion having 
gone accordingly. 

Though there 
was no other 
evidence of the 
exiilenceof a 
manory than the 
mention of it in 
an old deedy and 
the appdntment 
of a gamekeeper. 


Tennyson, Demandant; Goulton, ’ Tenant; 

RousbV, Vouchee. 4, 

J^ ENS Serjt. moved to amend a recovery fufFered in 
Hilary term, i Geo* 1. of lands in Sledmere in the 
county of Tert, by inferting the words « tnanetium de 
Croome cum perpnenfdsi^ before the words, duo mef^ 
fuagini* &c., and by alfo adding the words, « necnon 
<< omnes et omnimodas decimal^ garbarum, bladorum, grano* 
rum^ et fanii et omnes alias dectmas quafeunque^ annuatim 
et de tempore in tempus provenientes^ vel renovantesy dcy 
“ exy et infra manerium et villanty ftve hamlettuniy de 
** Croome prediSiumy decimis lana et agnorum folummodo 
« exreptisf after the word Sledmercy in the record of the 
recovery, the exemplification thereof, and all the fcveral 
entries and procefs to perfe£l the fame, upon payment 
of the additional fine, if any, at the alienation office, and 
all ufual and cuftomary fees at the fame, and the fevcral 
other offices. He moved this upon a (latement, that the 
family of Roujby had purchafed this eftate in 1672, and 
that by a deed made 24th ^^r /7 1683, all the efiate and 
hereditaments, (which laft word would carry tithes in a 
deed,) of the then poiTefibr of the name of Roujbyy within 
the hamlet of Croomcy had been limited in tail; and it 
was obje£ted by a late purchafer, that that entail ftill 
fubfifted as to this manor and tithes, unlefs the recovery 
fuflfered in 1714 were amended. At this diftance of 
time, it was not poffible, he faid, to have the ufual affi¬ 
davit of the intention of the parties, but it was held in 
the cafe of Gladnvyn v. Browny ante a* !• that fuch 
affidavit was unncceflary where the diftance of time was 
fo great. The deed to make a tenant to the precipe for 
the recovery fuffered in 1714, after enumerating the 
lands, conveyed to the re«le|jrec, ** all other the lands, 

7 “ tene-* 
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^ tenementSj and herediuments of H. RouJbjt lying and 
** being within the townlhips, precin^lsj and territoriea 

of Croomi ^Mfid Sledmere^ or either of them,, or elfe- 
" where, together with all and fxngular other the 

houfes,” &c. He alfo produced the affidavit of 
S. VineSf a devifee in trull to fell under t^e will of 
Jf. E» Roujby deceafed, and for Cx years a receiver of the 
rents of the eftate under a decree of the Court of Chan¬ 
cery, which Hated, that the Deponent was well acquainted 
with the tedator’s eftates, and that they were lituate in 
the hamlet of Croome in the parifih of S/edmref in the 
county of JTork^ and that they conlilled of, amongil other 
things enumerated, the manor or reputed manor of 
Croome^ together with the tithes of the whole of the 
hamlet of Croome^ with the 'exception of the tithes of 
wool and lamb within the fame, which were claimed by 
the impropriator of the re<dory of SleJmere, That the 
manor of Croome was defcribed in the indenture of 24th 
April 1683, as << the manor or reputed manor or lord-* 
" (hip of Croome” but that there were no freehold or 
copyhold tenants, and therefore the only fruit of the 
fexgnory had for many years been the appointment of a 
gamekeeper, which had been exercifed without queftion; 
that the tenants of the eftate, fome of whom had been 
60 years in polTeffion, had dealt with the deponent for a 
renewal of their expiring leafes upon a reprefentation 
made by-them, that the tithes of their refpeflive farms, 
which were commenfurate with the hamlet of Croome^ 
except the tithe of wool and lamb, belonging to the im¬ 
propriator of Sledmeref did belong to the proprietor of 
the eftate, and were in no wife to be accounted for by 
the occupiers. 

The Court permitted the amendment. 

VoL. m. ' .. E e 


itli. 



TimnnsoN 

a&dOtl^ 
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Z2. 


Sauvage V, Dupuis, (a} 


The Defendant 
agreed by parol 
to rent a houfe, as 
tenant from year 
to year, for the 
refidue of a tcrmi 
which was three 
years and three 
quarters; he held 
for three years 
and one quarter» 
and quitted. 
Ruled) that 
though perhaps he 
might have quitted 
without notice at 
the end of three 
ycarS) yet the 
remaining longer 
implied a contrail 
to pay rent for 
the reddue of the 


j^SSUMPSIT.' The Plaintiff declared that he was 
poffeffed of a meffuage for the refidue of a term, 
which expired at Lady-day 1810, as tenant to J. H* 
under an indenture of leafe, by which the Plaintiff 
covenanted to rqpalr during the term, and once in every 
three years thereof to paint the parts ufually painted, 
and peaceably to furrender at the end of the term the 
premifes fo repaired and painted, together with the fix¬ 
tures, and thereupon, upon the 26th of June 1B06, in 
confideration that the Plaintiff would demife the pre¬ 
mifes to the Defendant, to hold of the Plaintiff, during 
the term of one year from Midfummer-day then laft part, 
and fo on, from year to year, until the expiration of the 
term, the Defendant undertook during fuch tenancy to 
perform all the covenants on the tenant’s part contained 
in the leafe, and aveis that he demifed to the Defendant 


accordingly) but that the Defendant did not repair, 
paint, or quietly furrender the premifes repaired and 
painted, with the fixtures. There was another count 
upon a promife by the Defendant to repair in confide- 
rationof his tenancy, and a count for ufe and occupation. 
Upon the trial of this caufe at the Middlefex fittings 
after the laft Michaelmas term, before Mansfield C. J., 
it was proved that the Plaintiff was poffeffed of a leafe, 
as ftated in the declaration, for a term of 7 years, com¬ 
mencing from the 25th of March 1803, which he pro- 
pofed to aflign to the Defendant, as from Midfummer 
1806, who, v^on the faith thereof, in July 1806, en- 


(«) MansJUld C. J. WM aibfent this day owing to indHpofition. 

* • tcred; 
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tcred; but after he was !n polTeflion, it appeared that 
there was a covenant in the leafe reftridlive of aliens- 
tioHi and the leBbr, on application, refufing licence to 
aflign, the Defendant continued in poflefilon, without 
any written contra£^, under a parol agreement, that 
** he Ihould hold as tenant from year to year, during 
the refidue of the term/^ The Defendant paid rent 
from time to time, and a little before Lady-day 1809 
gave notice of his intendon to quit the premifes at the 
enfuing Michaelmas, and accordingly quitted the pre¬ 
mifes a week before Michaeltnas tSog* The Plaintiff, 
by a particular delivered, claimed a fum for dilapidations, 
and the rent to Lady-day tSio. Befl Serjt. for the 
Plaintiff, contended, that the Defendant, having en¬ 
tered and occupied, mufl be taken to hold on the terms 
on which he would have held, if the firft contract had 
been effefluated, and the leafe afligned, in which cafe 
his tenancy would have terminated at Lady-day, and this 
being a contrail; executed, might be enforced without 
regard to the ftatute of frauds. Shepherd Serjt, contri, 
contended that the contrafl, as ftated in the declaration, 
was repugnant, for if he held from year to year, he 
could not hold for three years and three quarters certain, 
nor could a holding from year to year, which com¬ 
menced at Midfummer, terminate at Lady-day j and a 
parol contract for a term of three years and three quar¬ 
ters was void by the ftatute of frauds. Mansfield Q. 
thought the Defendant was tenant from year to year, 
commencing from 18od, but that he could 

not under fuch a tenancy hold the premifes for the 
fourth year, becaufe that would endure to Midfummer 
i&io, whereas the intereft of all patties expired at 
Lady-day 1810. The notice to quit at Michaelmas 1809 
was ineffectual, in any view that could be taken of the 
contract s and as there was no proof of any want of 

E e 2 repairs, 


tSii. 



Sauvags 


DUFUtS. 
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t I 


i8ii. 

Sauvage 


*Cf« 

T}tJPVIi9, 


repairs, he nonfuit^ the PlaindfF, Mrith liberty to move 
to enter a verdi^i for ii/., the half-year’s rent computed 
toLady~day i8io, if the Court jOioidd be of opinion that 
the Plaintiff was entitled to recover it. 


having accordingly obtained a rule 

Shepherd and Vaughan Serjts. (hewed caufe. The 
contra^ being by parol, was not good as an affignment 
of the refidue of the term, for an alfignment muft, 
now, be in writing; it was not good as a leafe, becaufe 
it was for a greater term than three years, and a contradl 
of demife for a greater term than the llatute of frauds 
authorizes, cannot enure for three years, parcel of the 
term, and be void for the refidue. It therefore created 
only a tenancy from year to year, which muft be for entire 
years, and not for fra^ional parts of a year. The con- 
traft is not merely for a tenancy from year to year, but for 
a tenancy from year to year during the refidue of the 
Plaintiff’s term. There muft be fome meaning given 
to thofe laft words: they are not merely infenfible. 
The true conftru^ion is, that this, like other tenancies 
from year to year, ihould be determinable at the end 
of any one year, if half a year’s previous notice were 
given by either party i but that, although no fuch notice 
were given, it (hould determine of itfelf fe foon as the 
eftate of the Plaintiff, not having another integral year 
remaining thereof, ccafed to fumifh materials for the 
longer duration of the tenancy from year to year. This 
tenancy, therefore, expired at the end of the three 
years; and the Defendant was free then to quit the 
promifes s he continued, however, another quarter, dur¬ 
ing which he was a mere tenant at fufferance, an eftate 
which was determined by his removing from the pre- 
mifirs, and which required no previous notice to deterr 

mine 
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mine it. It is contended that this was a contrail to let 
the premifes to the Defendant fo long as the Plaintiff’s 
intereft therein laftcd: but as that contraff would not be 
binding on the Plaintiff, becaufe of the^ftatute of frauds, 
fo neither is it binding on the Defendant. This differs 
much from the ufual cafe, where a man occupying a 
houfe for half a year, becomes liable for a year’s rent, 
under an inference, which the law gives, of a contrail 
for a whole year; here the parties could not, even 
by exprefs words, have contracted for another year, 
for there was not a year remaining, and when no 
longer a year remained, a year’s tenancy could not be 
implied. 





SAinrAOB 


DuFtrw. 


would have fupported his rule. 


Heath J. We are all of opinion, that as this was a 
letting from year to year, the tenant having continued to 
hold after the three years, mull be confidered as con¬ 
tinuing to hold on the fame conditions for the refidue of 
the term. 


Lawrence J. At the Chrijlmas before the Defend¬ 
ant went out, he might have given notice of his inten¬ 
tion to quit at the Midfummer d&en following; and then 
there would have remained nine months for the land¬ 
lord : or, poflibly, at the end of the three years, though 
he had given no notice, he might have been at liberty 
to quit: but he does not do that; he holds for three 
months more, and I think it may therefore be implied 
that he contracted to hold for the refidue of the term, 
upon the fame conditions upon which he had held from 
year to year. 


Ee 3 


Chamber 
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• i8ii. 

Sawage 


v« 

Dupuis. 


Chambre J. I do not know but that the Defendant 
might have held from year to year for the three years> 
and quitted at the end of them without notice: but 
herey having commenced his tenancy of the remaining 
period^ it muft be taken that he held for that period 
on the fame terms as before^ fo far as they were 
applicable. 

Rule abfoIutOi 


END OP HILARY TERM. 
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(IN THE HOUSE OF LORDS.) 

Huffam and Another v, £i.i.is. In Error. 

j^SSUMPSlT, brought by original, in the Court of 
King’s Bench, by the Defendant in error, againft 
the Plaintifts in error, as the drawers and inclorfers of a 
bill of exchange. The declaration ftated that the 
Plaintiffs in error made their certain bill of exchange 
in writing, and directed the fame to one Mr. W'tfu 
RohertfoUi merchant. Great S/. Helens^ and tlicreby re¬ 
quired him three months after date, to pay to them 
or their order 426/. 16/., which bill the faid Williani 

4 , 

Rohertfon afterwards, according to the ufage and cus¬ 
tom of merchants, on fight thereof, accepted, and ex- 
preffed the fame to be payable at the houfe of certain 
perfons ufing the names, ftyle, and firm of Ktnfmgtan^ 
Styan^ and Adams : and after averring an indorfement to 
Godin Shiffer and Efluy and a fecond indorfement by 
them to the Defendant in error, it was averred, that after- 
wards, and when the bill became due, (to wit) on the 
4th day of Augijf i2\0t the faid bill was flicwn and 
prefented to the perfons fo ufing the names, ftyle, and 
firm of Kenftngton^ S/y«w, and Adams^ for payment there* 
of, according to the tenor and effe^^ of the faid bill, and 
the faid William Robertfoif^ acceptance thereof, and the 
fevcral indorfements fo made thereon; but as well the 
faid laft-mentioned perfons, as the laid William Roberffout 
then and there refufed and neglected to pay the fame. 
To this declaration the Plaintiffs in error pleaded a 
fham plea of a judgment recovered in the Court of Com¬ 
mon Fleas, to which the Defendant below replied, and 
in Hilary term laft obtained judgment upon failer of 
the record; and the Plaintiffs in error afligned for error, 

E e 4 that 


181 r. 

April to* 

An averment 
that a bill, ac¬ 
cepted payable at 
a banker’s, was, 
when due, pre¬ 
fented to the 
bankers for pay¬ 
ment, according 
to the tenor and 
effeA of the bill, 
and of the accept* 
or’s acceptance 
thereof, and that 
as well the bank¬ 
ers as the ac¬ 
ceptor refufed 
payment, fhall be 
fupported after i 
judgment on a 
(ham plea. 

And it (hall be 
intended that the 
bill was prefented 
for payment to 
the acceptor'him* 
fetf at the houfe 
of thofe perfons, 
Semble* 

For evidence of 
thofe fadls would 
be admiHible un¬ 
der fuch an alle¬ 
gation, and not 
repugnant to it. 
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and Another 
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In Error. 


that the bill was not averred to have been prefented for 
payment at the place where the fame was in and by the 
faid acceptance made payable^ but was only alleged to 
have been prefented to thofe perfons for payment; and 
Anted the following reafons in favour of the reverfal. 

xft. Becaufe the drawer^ or indorfer, of a bill of ex* 
change^ is not liable io be fued upon it^ uiilefs it be duly 
prefented for payment to the acceptor at the place by 
him appointed for the payment thereof; and fuch pre* 
fentment muft be fhewn in a declaration againft the 
drawer. Awbroft v. H^pwood^ a Taunt. 6t. ad. Becaufe^ 
by the declaration it appears^ that the bill was neither 
prefented to the acceptor, nor at the place appointed for 
its payment, but was prefented to certain other perfons, 
who were llrangers to it. 3d. Becaufe the loofe and 
general words, according to the tenor and elFefl of 
“ the faid bill of exchange, and of the faid W. Robert^ 
** acceptance thereof, and of the faid feveral indorfe- 
** ments fo made thereon as aforefaid,” which arc found 
in this declaration, can be of no avail. They are repug¬ 
nant to the previous fpecial allegation, in which the 
manner of the prefentment is precifely (hewn; and by 
which it appears, that the bill was not prefented accord- 

A 

ing to the tenor and eSQ& of the acceptance. 

C. Abbott. 


The Defendant in error joined in error, and prayed 
that the judgment given by the Court of King’s Bench 
might be affirmed for the following, among other, 
reafons. 

ift. Becaufe the declaration and the matters therein 
contained are fufficient in law, under the aforegoing cir* 
cumftances, for the Plaintiff below to have and maintain 
his aforefaid a£lion again!): the faid Defendants below. 
2d. Becaufe the declaration avers, that the bill of ex* 
change in queftion was ihewn and prefented to the per* 

fons 
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fons Ufing the ftyle and firm of KenfingUn^ Stjan^ and 
jidamsf for payment thereofi according to the tenor and 
efiedl of the faid bill, and the faid William Robert/of^s 
acceptance thereof, which averment to be true in fa£l, 
as laid, muft of necefCty imply that fuch bill of exchange 
was prefented for payment where by the tenor of the 
acceptance made payable, and is equivalent to a direA 
averment thereof in terms. 3d. Bccaufe, if the Defend¬ 
ants below intended to difpute the fa& of the faid bill 
being prefented according to the tenor and efk& thereof 
and of the faid acceptance, they ought to have put it in 
ilTue below, and cannot fet up the fame after judgment; 
and that by the courfe they then thought proper to take, 
it Is evident their objeA was, and is, delay, and no¬ 
thing clfe. Wilfm^ 



Hu7PAf.r 


and Another 


V. 

Eitis; 
In Error. 



The cafe was argued on this day, and the authorities 
of Ambrofe v. Hopwoodt Rujhton v. Afpinallf Doug* 654. 
Parker v. Gordon^ 7 Eajl^ 385. were referred to. 

The Court ordered and adjudged that the judgment of 
the Court of King’s Bench fhould be affirmed. 


Note^ The reporter was not Chancellor, is reported to have 
prefent at the decifion of this faid. The more the counfel for 
cafe. But Lord Brjkine is faid the Plaintiff* in error fatisfies me 
to have exprefled himfelf, that if that a prefentment at the place 
there had l^n Tiq fuch averment where the bill was made pty- 
as could have led to proof of the able, was neceflary, the more 
due prefentment, the declaration he fatisfies me that T muft intend 
would have been bad; but it by this allegation, that fuch a 
muft be apparent, that upon that prefentment was made- See the 
allegation, due prefentment might cafe ok Bowes v. Howet in the 
have been proved. It would be Exebequer^ebambert in error, 
dangerous to allow fuch fubtle- Trirn^ Urw§ xii3*p^s Tol. s* 
ties to (retail. I.erd Blden^ 
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fSii. 


Maj 3. 

The Court rc- 
fufed to amend a 
recovery by chang¬ 
ing the countyi 
the premifes lying 
in a pariflivhich 
ran intd two coun¬ 
ties* and lying 
^wholly in the 
coUhty omitted* 
and no part in the 
county mentioned* 


ARGUED AND DETERMINED 

IN THE 

Courts of COMMON PLEAS, 

AND 

EXCHEQUER-CHAMBER, 

IN 

' Eafter Term, 

In the Fifty-firft Year of the Reign of George III. 



Anonymous. 


'^AUGHAN Serjt. moved to amend < recovery fuf- 
feted more than 60 years fince of lands deferibed in 
the deed declaring the ufes, as lying in the parilh of 
Applebyt and deferibed in the recovery to lie in the 
county of Derby, by ftriking out the words county of 
Derby, and fubftituting the county of Leicejler, upon a<* 
affidavit that the pariffi of Appleby lies partly in the 
county of Derby, and partly in the county of Leicejler, 
and that the premifes were wholly fituate in that part of 
the pariih of Appleby which lay in the county of Leicejler, 
and no part of them in that part of the pariih which lay 
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in the county of Dfrby* Only one recovery had been 
fuffered of them'i not one in each county. 

The Court held that there mufl be a new recovery: 'k 
was impoflible to change the recovery from one county 
to another} and 

Refufed the application (e). 


(a) See lVkm*ivrigbtf > De- nant; Smith% Vouchee; Trinity 
mandant; Seagravef Tenant; term 1813}^^, vol.5.} where 
Smjtbf Vouchee; ante, 1 . 538. the Court amexuled by changing 
Ideo quote of the cafe of Kajh~ the county. 

Uigbt Demandant; Lee^ Te- 


VlOLETT V. AlLNUTT. • 

JN this zikioUf the Plaintiff declared upon a policy of 
infurance, at and from Plymouth to Malta, with li¬ 
berty to touch at Penzance, or any port in the Channel 
to the weffward} for any purpofe whatever^ upon goods 
by the Ihip Lion, beginning the adventure from the 
loading thereof on board the faid (hip as above. The 
Plaintiff averred that the Ihip was in good fafety at Ply¬ 
mouth, bound upon the faid voyage, and that divers goods 
of great value were there loaded on board her: and 
that afterwards the fhip, with the faid goods on board, 
failed from Plymouth on her intended vpyage, and in the 
courfe thereof proceeded to and touched at Penzance, for 
the purpofe of loading and taking in there other goods 
and merchandizes for Malta ; and that whilft fhe was 
there, other goods of great value were there, to wit, at 
Penzance, loaded on board the faid (hip, to be carried 
therein from thence to Malta, and that the Plaintiff was 
kiterefted in the goods. That in the courfe of the voy- 

ti age 


419 

l8ii. 

Anonymous. 


May 4* 

Liberty to touch 
at a port for any 
purpofe whatever, 
includes liberty to 
touch for the pur¬ 
pofe of taking on 
board part of tha 
goods infured. 
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VlOLETT 

•V* 

Al/tKUTT. 


age the (hip was ftranded and upfet, and the Plaintiff not 
only fudatned a lofs upon his goods to the amount of 40/. 
per cent.^ but a general average lofs alfo accrued upoa 
the (hip, her freight, and cargo, and the Plaintiff in refpeft 
of his faid feveral goods became liable to, and did con¬ 
tribute to fuch general average lofs, to the amount of 
30/. percent, more on the value of fuch goods, and 
averred the Defendant’s liability, notice and refufal to 
pay. This caufe was tried upon admiffions at the (ittings 
after Hilary term 18ii, before J. The only 

material fafts were, that the Plaintiff^ intending to (hip 
goods on the voyage infured, to the amount of 3130/. 
14/., caufed infuraiices to be effefted for that fum; Aat 
the goods loaded on board the Lion at Plymouth amounted, 
including charges, to 1880/. 6x.: that the (hip proceeded 
from Plymouth to Pmxance for the purpofe of completing 
her lading, and there received on board, on account of 
the Plaintiff, the remainder of her cargo, confiding of 
651 hogfheads of preffed pilchards, amounting, including 
charges, to 1249/. 8/- That while the (hip was lying at 
S/. MichaeVs Mount Pier^ at Penzance^ waiting for a 
favourable wind to proceed on the voyage, (he was 
ftranded, and the cargo received damage, by which a 
general and a particular average was incurred. That 
the general average, and the particular average, upon the 
goods taken in at Plymouth^ amounted together to the 
fum of 13A 8/. 6 d. per cent., which the Defendant had 
paid into court, and the particular average on the goods 
loaded at Penzance amounted to jp/. 12/. 41/. per cent., 
which the Defendant contended he was not liable to pay 
by the terms of the policy in queftion. It was agreed 
that the only queftion to be tried was, whether the De¬ 
fendant was liable for the lofs on the goods taken on 
board at Penzance* and that in cafe a verdiA (hould be 
found for the Plaintiff, the fame (hould be entered for 
39/. 4/. 8d., being the remainder of the fum claimed in 
lot thisi 
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this adion. The jury having found a verdid^ for the 
Plaintifi; 

Lens Seijt. on this day moved to fet it afide, upon 
the ground that the permillion to touch at Penzance did 
not include the touching there for the purpofe of taking 
in a further cargo, and that, by the'terms of the policy, 
the infurance attached only on the cargo to be loaded at 
Plymouth. 


1811. 

VlOtETT 

V. 

AtlHUTT. 


But the Court held there was no ground for the ob> 
jedions, and 


Refufed the rule. 


Horwood V. Hfffer. 


Maj 4. 


’^HIS was an aAion of ajfum^tt againft the hufband 
for board, lodging, and neceflaries fumiihed to the 
Defendant’s wife. Upon the trial of this caufe at 
minjier^ at the fittings after Hilary Xj^xm 181I9 before 
Lawrence J., the PlaintiiF was nonfuited on his opening 
by the learned Judge, without going into the evidence, 
the fa£l3 alleged being, that the Defendant had treated 
his wife with great cruelty \ had taken another woman 
into the houfe, with whom he cohabited) that he had 
confined his wife in her chamber under a pretence of 
infanity; and that (he had efcaped; hnd the prefent 
a6iion was brought for the value of neceflaries furniflied 
to her after her departure. contended at the trial, 
that this treatment was equivalent to turning the wife 
out of doors $ and he cited Hodges v. Hodges^ i Efpo 
Ho Po Co 44I09 in which Lord Kenyon C. J. held, that ill- 
treatment which rendered the wife’s ftay unfafe, was 
equivalent to turning her out of doors* 


No ill-treatment 
by the hulband of 
the wife, Ihort of 
perfonal violence, 
or fuch as to in¬ 
duce a reafonable 
fear of it, will 
enable a ftranger 
to maintain af* 
fumpjt againft her 
hufband for ne- 
cellaries fumiihed 
to her fubfequently 
to her leaving his 
houfe. 


Bill 



» 
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Horwood 


v» 

Heffeiu 
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Ms/I now moved to fet afide the nonfuit, and have a 
new trial. 

Lawrence J. You did not flate any apprehenfion 
of her perfonai fafety ; you principally dwelt on the 
circumftance of the Defendant’s having placed a pro¬ 
fligate woman at the head of his table, and. having told 
the wife, that if Ihe did not like to dine there, {he 
might dine in her own chamber. I thought, that, how¬ 
ever improper that conduA might be, and how¬ 
ever abhorrent from the feelings of a delicate wo¬ 
man, fhe might nevcrthelefs have had neceifaries, if 
{ho had (laid there. She might, if fhe had thought 
fit, have fued for alimony, and a divorce a H 

ihoro. 


Mansfield C. J. If this fuit were maintainable, it 
would be necelTary that the jury {hould, in the firft 
place, determine whether the wife lawfully left her 
home or not; this would wholly fuperfede the neceflity 
of a fuit for alimony, or a divorce a tnenfd et tl^oro* I 
think nothing fliort of a£fuul terror and violence will 
fupport this action. 


Rule refufed. 
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Jacobs v. Nelson; 


Ma^ 4 » 


Plaintiff declared that in conflderatlon that he 
had caufed to be delivered to the Defendant a crate 
of glafs of great value, viz. of the value of xo/., to be 
carried by the Defendant from London to Ray/eigb, and 
there to be delivered to one Charles Bryan^ to be paid 
for on delivery, for certain reafonable hire or reward to 
the Defendant, the Defendant undertook to carry and 
deliver the goods, and receive the money for them on 
delivery \ and alligned for breach, that though the 
Defendant did carry the goods, ihe did not receive 
the money for the Plaintiff. After verdift for the 
Plaintiff, / 


An averment of 
an undertaking to 
cany goods to it. 
to be delivered to 
C J 7 ., to be paid 
for on delivery, 
(hews with fufii- 
cient certainty 
that the price of 
the goods was to 
be paid by.C.JB., 
the confignee, to 
the carrier. 


Shepherd Serjt. now moved in arreft of judgment, upon 
the ground that it did not appear what price the Defend¬ 
ant was to receive for the goods, nor by whom it was to 
be paid. 

The Court held it was fuiHciently intelligible that the 
perfon to whom the goods were to be delivered was to 
difeharge the price of them, and 


Refufed the Rule. 
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1811. 


Majf 4 < 


Cat£8 V. Hardacre. 


A witnefs nuiy was an a£lion by an indorfee againft the drawer 

a ^ drawn, payable to the drawer’s order, upon 

he thinks will Stratton^ and by him accepted and afterwards diiho^ 
tend to his crimi- noured \ it was ftated in the declaration to have been 
Ae'anfwer^^uld i^^dorfed by the Defendant to the Plaintiffl The cafe 
not lead to an im- was tried before Heath J. at Wefimtnfier^ at the fittings 

after laft Hilary term. The Plaintiff proved his cafe. 


mediate conclufion 
of guilt. 


The defence intended to be fet up was ufury. The firft 
witnefs called on the part of the Defendant was one 
Taylor^ and the bill having been put into his hands, he 
was aflted by Shepherd Serjt. for the Defendant, << whe¬ 
ther that bill had ever been in his poffelTion before 
upon which Bejl Serjt. interfered, by afking the witnefs 
whether he had not been indt£fed for ufury in this 
tranfa£tion, and upon his anfwering in the affirmative, 
cautioned him againft anfwering queftions which 
might tend to criminate liim ; the witnefs faid that he 
thought his anfwcr to the queftion propofed would have 
a tendency to convitl him of the offence of ufury; the 
learned Judge told him that if he thought fo, he was not 
bound to anfwer the queftion: the witnefs availed him- 
felf of this dire£f ion, and the counfel for the Defendant 
being thus prevented from purfuing his enquiry, a verdift 
paired for the Plaintiff. 


On this day Shepherd Serjt. moved for a new trial, 
contending that the Judge’^ direction was wrong; that 
it was not fufficient that a witnefs thought that his 
anfwers would tend to criminate him ; but that it 
ought clearly to appear that they would have that 
effeA. 


Mans- 
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Mansfield C. J. Your queftions go to conneA 
^thc witnefs with the bill, and they may be links in a 
chain. 

Rule refufed. 


4 ^ 5 ' 

x8ii. 

Gates 

Hardacrb. 


Pyewell V . Stow. 


May 4^ 


^^HIS was an a£lion of trefpafs and falfc imprifon- 

ment. The Defendant pleaded that Wilfon had aflift bail in tak- 
brought an aflion againft the Plaintiff, and that Wil‘ 

/wffzx became his bail to that aftion, at whofe requeft principal, although 
the Defendant gently laid hands on the Plaintiff, to affift th® *>ail do not con* 
WHliams in taking him, and kept him a reafonable time, P*'®f®**t- 
aud difeharged him. The Plaintiff replied, that al¬ 
though true it was, that Wilitatns had become fuch bail,, 
tlie Defendant of his own wrong imprifoned the Plaintiff. 

Upon the trial before Grakam'&. at the fpringaffizes 
i8i 1, on the Oxford circuit, the evidence was, that WiU 
/i/zwzj pointed out the Plaintiff to the Defendant, while ^ 
the Plaintiff, who had become a bankrupt, was attend¬ 
ing before the comnriffioners; that the Defendant took 
him and carried him-to a public houfe, and there dc- ^ 

tained him, in expedfation of receiving diredHons from 
Williams^ (who had gone away and left them together) 
what was to be done with him, but after a confiderable 
time receiving none, he further detained him until 
he paid the Defendant five fhillings, and then dif¬ 
eharged him. Upon this evidence the Plaintiff was non- 
fuited. 


Shepherd now moved to fet afide the nonfult, 
upon the ground that, fuppofing the Defendant to be 
well authorized by Williams to take and keep the Plain- 
VoL-III. Ff tiff, 
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i8ii* 



PVKWELt 



Stow. 


tiff, yet when Wtllhms went away, the Defendant had 
no longer authority to detain him. 

Mansfield C. J. The Plaintiff ought to have newly 

afligned. 


Lawrence J. Surely it is not neceffary that the bail 
(hould conftantly continue in the prefence of the prin¬ 
cipal, in order to juftify die detaining him by another. 
If he relied on the excefs, he Ihould have ftated in his 
replicatioft, that after the bail had difeharged him, the 
Defendant detained him until he paid the five (hillings. 

Rule refufed. 


May 4« 


Prosser, Clerk, Gorinoe. 


An arbitrator to 
whom the queflion 
of the right of 
two reiStors to the 
. tithe of certain 
landfl, was re- 
ferred) had power 
to devife all means 
to prevent future 
legation between 
the parties, and 
to fettle all matters 
in difTerence be¬ 
tween them, and 
to determine what 
he fhould think 
fit to be done by 
either of the 
parties, touching 
the matters in dif- 
pute*' Held, that 
he did not exceed 
his power by 
awarding undivided 


^2^HIS was an a£Hon of trover for tithes, which came 
on to be tried at the Zrwr/fummer aflizes.iSio, 
before Lord Ellenborough C. J., upon whofe fuggeftion 
the caufc was referred to a gentleman at the bar, under 
the following order, the Reverend Thomas Pooh Hooper^ 
clerk, re£lor of Kingston Bonv/ey^ in the county of Suffix^ 
confenting to be made a party thereto, and to be bound 
by the reference and award thereby dlrefted, it was 
ordered, by and with the confent of the parties, their 
counfel and attornies, that a verdift (hould be entered 
for the Plaintiff, damages 500/., cofts 40/., fubjeft to the 
award of the arbitrator, who was thereby empowered to 
dircA that a verdift (hould be entered for the Plaintiff 
or the Defendant as he (hould think proper, and to 
whom it was thereby referred, to afeertain what lands 
were feverally titheable to the reftors of Southwick and 

moieties of the tidies to the two redors. 
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KtH^sUn Bowjiyi and what dcfcription of tithe was due 
to each in refpeA of the farm lately occupied by Cd/- 
ville Bridgeff to devife all means to prevent future liti¬ 
gation between the parties to that order, or between any 
or either of them during the joint incumbencies of the 
Plaintiff as reftor of Southnvickf and T. P. Hoopery as 
redor of Kingston Bowfey^ and generally to fettle all 
matters in difference between the parties to that order, 
any, or cither of them, and to order and determine what 
he (hould think fit to be done by cither of them refpeft- 
ing the matters in difpute*, who agreed to be bound and 
concluded by fuch determination, and to remain con¬ 
tented and fatisfied therewith. The arbitrator awarded 
that a verdiiH: fliould be entered for the Defendant, and 
further, that it having then become impoflible, touching 
the matters referred, to afeertain and diftinguifli the 
particular parcels of land, to the tithes of which the 
reftors of Southwick and Kingston Bowfey were refpec- 
tively intitled, he awarded that one fourth part of all 
the great and fmall tithes growing due from the farm 
lately occupied by Colville Bridgery was the right and 
property of Tl P. Hoopevy redtor of Kingston Bonufey^ and 
that the remaining three fourth parts of fuch tithes were 
the right and property of the Plaintiff, redder of South* 
•wick. And he further awarded, that one fourth part of 
all the great and fmall tithes growing due from fuch 
part of the weft fide of Southnvich as formerly lay in te¬ 
nantry, or was the fheep down, adjoining to, though not 
being part of, the farm lately occupied by CJviUe 
Bridgery was likewife the right and property of 7*. P. 
Hoopery redor of Kingston Bowfey ; and that the remain¬ 
ing three fourth parts of fuch laft mentioned tithes 
were the right and property of the Plaintiff, redlor of 
Southwick. 



i8ii. 

Prosssr 

V* 

OORINOE. 
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Bf/l Scrjt, had on a former day obtained a rule niji 
on behalf of the Plaintiff, for fetting afidc this award. 
It appeared by the affidavits fworn on the part of the 
Defendant, that at the Lewes fummer ailizes iio2t two 
caufes came on to be tried before Lord Kenyon C. J .5 the 
one being an a£lion brought by tlic Plaintiff againft John 
Norton Efq., the liffee of the Reverend Charles WiL 
Hams, the then rector of Kingston Bowfey, for the tithes 
of the lands called Southivick Wejl Laines add the Down 
belonging thereto, lying on the weft fide of Southwici, 
due in the year 1798, and the other againft the prefent 
Defendant, as leffee of Charles Williams, for the tithes 
of the fame lands for the year 1799, and upon that 
occafion thofe caufes were, (with the confent of C. WiL 
Hams, who was made a party to the order,) referred to 
the award of a learned Serjeant, to fettle all matters in 
difference between the parties; upon which occafion 
oral and written teftimony, to the effcA given before the 
prefent arbitrator, was given, and whereupon the then 
arbitrator awarded that C. Williams, as reftor of the 
reftory of Kingston by Sea, was legally and juftly en¬ 
titled to take and receive tithes, as well great as fmall, 
yearly or otherwife arifing, growing, and accruing from 
part and parcel of the lands commonly called Southwick 
Weji Laines, and the Down belonging thereto, lying on 
the weft fide of Southwici ; and although from the evi¬ 
dence produced before him on that reference, he could 
not, confiftently with juftice, afeertain, fpccify, or deferibe 
out of what lands in particular, as part and parcel of the 
lands called Southwici Wejl Laines and the Down be- 
longing thereto, the tithes to which C. Williams, as fuch 
re£tor, was entitled, did arife or accrue, yet, as to the 
whole of the tithes arifing therefrom, the arbitrator did 
award, that C. Williams, as reftor of the reftory of 
Kingston by Sea, was legally and juftly entitled to take 

and 
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and receive one fourth part or (hare of the tythes, but 
no more, and that the Plaintiff, as reftor of the redlory 
of Southvjick^ was entitled to receive the otlier three 
foarth parts thereof. And that after the death of C. 
Williams^ the Plaintiff, being thereby fet at large, com¬ 
menced the a6lion now referred. It was furtlier fworn, 
that the tithes fubmitted to both awards, and awarded 
as due and arifmg from fuch part of the weft fide of 
Southwick as formerly lay In tenantry, or was the ftiecp 
Down^ adjoining to (though no part of) the farm lately 
occupied by Colville Bridger^ were the fame tithes as 
were meant and intended to be fubmitted by the order 
of nyi prius to the award of the prefent arbitrator, and 
were in fa£I included therein, under the general autho¬ 
rity of fettling all matters in difference between the 
parties, any, or either of them; the tithes arifmg from 
the lands called South’ivick Wejl Laities and the Down 
belonging thereto, being matters in difpute between the 
parties, the Plaintiff claiming the whole thereof, and T. 
P, Hooper claiming one fourth part thereof from the 
Defendant. It was alfo fworn that from the evidence 
of the fevcral witneffes produced by the parties before 
the arbitrator, (fome of whom were very old,) and from 
the deeds, terriers, maps, and documents produced by 
the parties to and left with the arbitrator, it had ap¬ 
peared that the farm lately occupied by Colville Bridger^ 
and the lands which formerly lay in tenantry on the 
weft fide of Soathwichy or were the fheep Down adjoin- 
ing, (which farm and lands were then in the occupation 
of tlie Defendant and others, and the tithes of the 
whole whereot were in difpute as aforefaid,) formerly 
confifted of fcveral fmall farms, fome of which were 
titheablc to the parifh of Kingston Bowfey^ and the re¬ 
mainder to the parifh of Souihwichy and the whole of 
which farms lay very much interfperfed together in very 

F f 3 fmall 
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ftnall pieces, and that fuch farms had, for nearly a cen^ 
tury pail, been laid together. 

Shepherd Sqx]X^ now (hewed caufe againft this rule. 
The arbitrator was corred in awarding a verdid for the 
Defendant; for, if the PlaintiiF brings trover, he muft 
prove the fpccihc goods to be his, and that he cannot 
do, as the arbitrator has exprcfsly found \ therefore, the 
award is more favourable to the PlaintiiF than he had 
a right to expert. The power being fo ample, to award 
what the arbitrator (hall think fit to be done, he had 
power to award that the parties (liuuld accept undivided 
moieties, when he could not afeertain the boundaries of 
the particular land out of which the tithe of the refpec- 
tive parties was to iiTue. 


The reverend PlaintiiF fupported his rule in perfon, 
and after lamenting that his too great deference for the 
opinion of the learned Judges who had prefidcd at niji 
priuSi had in three different inftances induced him to 
refer his right to the tithes in queftion, pending dif- 
cuflions with three fucceilive rectors of Kmgfion Boivfey^ 
to arbitrators, who, in each inflance, had bound him by 
erroneous awards, and exprefhng his determination that 
fhould he outlive the prefent reftor, no fimilar weaknefs 
fhotild induce him to compromife his common law 
rights without bringing them before the Court, he ftated> 
(for being unacquainted with the practice of the court, 
he was unprepared with any af&davits,) that the hrlt 
award had been made by a gentleman long fince deceafed, 
who awarded to the redlor of Kingston one third of the 
tithe of Colville Bridger*s farm, which that arbitrator 
conceived to be commenfurate with the farm formerly 
occupied by John Mmk^ but that that farm in hSt con- 
fifted of 43 acres only, whereas Colville Brid^er^s farm 

t * I was"^ 


I 



43 » 


JN THE Fiftv-fiest Yxar OP GEORGE IIL 


was commenfuratc with the whole parifh of Soutbwck* 
Upon the hearing of the prefcnt cafe it was undifputedi 
he fald, on the evidence, that all the lands, of which 
the tithes were claimed on either fide, lay within the 
parifh of Soutbwich^ therefore the PlaintlfPs common, 
law right, as reflor, to all the tithes thereof, was clear; 
and if thQ Defendant, or Mr. Hooper, would impugn it, 
it was for them to (hew in certain, to the tithe of what 
particular land Hooper was entitled. Previous to the 
firft award, the reftor of Kingjlon had made his claim, as 
for a portion of tithe \ that ground was now abandoned, 
and the claim now was, that a part of the land was in 
Kingston parifh, of which there was no evidence what^ 
foever. If, as the arbitrator fays, it was impoffible to 
fpecify the lands, of which the tithes belonged to 
the re£lor of Kingjlon^ the legal confequence was, 
that the tithe of the whole belonged to the rector of 
South^vicL The award too was bad, on account of 
the inconvenience of the mode of enjoyment direfted, 
by undivided moieties; neither rector fingly can let his 
tithe; a farmer will not take a leafe of one quarter of 
every lamb, fleece, pigeon, mcafure of milk, aqd article 
of fmall tithe, nor of every flieaf. This mode was ex¬ 
tremely advantageous to the Defendant, who was feized 
in fee of the foil of both parifhes, and the advowfon of 
Kingstotii and whp, obtaining from his own clefk‘‘ on 
eafy terms a demifo of the one fourth, had it in his 
power to render the other three fourths wholly unpro- 
du£live to the reftor of ^outbuuicky for he would give 
him no more rent than he chofe for them, and no other 
farmer would take a demife of fuch a property. There 
was, befides, no ground for awarding fo much as one 
fourth, and if the power of the arbitrator extended to 
that, it would equally have enabled him to give three 
fourths, or nineteenths, or to have left the redfor of 
to perform his parochial duty without any 
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tithe at all. The arbitrator had alfo departed from his 
authority, which was, to afeertain what lands were 
feverally tytheable, meaning to fet out the land fepa- 
rately and d!(lin£tly. If he might thus make a random 
fliot, and difpofe of the PlaintifF^s property in this man¬ 
ner, there was an end of all right. 


Mansfield C. J. propofed that the land ihould be 
valued, and the tithe of one fourth in value allotted 
to the rc6tor of Kingston: but the Plaintiff infifl- 
ing that the reftor of Kingston was entitled to 
nothing at all, the Chief Juftice proceeded to deliver 
the opinion of the Court. The argumems of the Plain¬ 
tiff are much more proper to fupport a rule to fet afide 
the order of reference, than to overthrow this award \ 
but no fuch rule has been applied for, and therefore wc 
are to decide merely whether the arbitrator has exceeded 
his power. The Plaintiff objefts, that Hooper is not 
entitled to the tithe of any (hare of Southnuick parifh. 
This matter has been much litigated, and all the per- 
fons who have made awards on it, have been of opinion, 
that fome of the land lay in Kingston* It is faid, (by 
Shepherdy not fworn,) that the poor-rates and other taxes 
of this land are paid in the like proportion between the 
two parifhes. Unlefs the parties had obtained a writ 
of partition, or a commiflion out of chancery, it would 
be very difficult for any Court before which an a£lion 
refpefting this matter was tried, to acquire a correft 
knowledge of this faft, and therefore it has occurred to 
every Judge who has tried the caufe, that it would be 
defirable to fubenit the whole to fome diflinterefled and 
fenfible man, which has been done in this inflance; 
and the power is couched in very large and unufual 
terms \ the parties, doubtlcfs, forefeeing the difficulty 
there would be ip afeertaining the particular lands, em- 
pow'ered the arbitrator to derife all means for avoiding 

future 
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future litigation. The arbitrator feems to have made 
as wife and as fit an award as could be made under 
the circumftances. There is no evidence before the 
Court, to {hew that any injuftice has been done; tliere 
is no impeachment of the condu£l of the arbitrator ; wc 
therefore fee no objeftion to the award, and the 

Rule muft be difeharged. 


1811. 

Prosser 

V, 

OoRtNGJB. 


Gwilum V. Stone. 

'^HIS was an a£tion upon the cafe. The Plaintiff 
declared upon an agreement made between the 
Plaintiff and the Defendant, that the Defendant fliould 
grant to the Plaintiff a leafe of certain ground in F/eet- 
Market for the term of 61 years from Chrijlmas then 
next, under the rent of a pepper corn to Chrijbnas then 
next, and the yearly rent of 54/., clear of all then 
prefent or future taxes, for the refidue of the term, and 
that the Plaintiff fhould by fuch leafe covenant to lay 
out 1000/. in buildings, in three years, and to infurc 
the premifes for 1000/. at leaft, in fome public office, 
and in cafe of fire to lay out the money recovered in 
new ereftions, and that ufual covenants fhould be in- 
fsrted in fuch leafe, and that the leafe fhould be pre¬ 
pared at the joint expence of the parties: the Plaintiff 
then averred mutual promifes of performance, and 
Hated/that although he, the Plaintiff, had always been 
ready and willing, and Hill was ready and willing to 
perform the agreement in all things on his part, whereof 
the Defendant had always had notice, yet the Defendant 
had not performed the agreement, but had thereby 
deceived the Plaintiff, in that the Defendant had not 
made out or {hewn, nor had he, nor could he have, any 
fufficient title or power to grant to the Plaintiff fuch a 

leafe 


May 16. 

An agreeiRent 
to grant a leafe 
contains no im¬ 
plied engagement 
for general war¬ 
ranty of the land, 
nor for delivery 
of an abftra^l of 
the leflbr’s title. 
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leafe of the faid ground> although he, the Defendant, 
after the makmg of the agreement, and after a reafon- 
ablc time to make out and (hew to the PlaintiiF a fufli^ 
cient right or title to grant fuch leafe as aforefaid had' 
clapfed, was requefted by the Plaintiff to make out and 
fhew to him fuch a fufficient right and title ^ but the 
Defendant had hitherto refufed, and ftill did refufe, 
contrary to the tenor and effe£b of the agreement, and 
of his undertaking. And he further alleged that the 
Defendant having permitted the Plaintiff to take pof- 
feffion of the ground in^expeftution of the performance 
by the Defendant of the agreern-. nt, he the Plaintiff 
afterwards, confiding in the promife ot the Defendant, 
did expend large funis of money in and about the en¬ 
deavouring to afcertain the right and title of the De¬ 
fendant to grant fuch leafe, and alfo in and about dig¬ 
ging out the foundations of the buildings fo to be 
erefted, and divers other neceffary and proper works 
for preparing to make and cre£t fuch buildings, and the 
purchafing timber and other materials for fuch build¬ 
ings i and the Plaintiff had alfo been deprived of all 
the profits, benefits, and advantages which he ought, 
and might, and otherwife would iiave derived and ac¬ 
quired from the granting of the leafe. The fecond 
count Hated the agreement and mutual promifes, as in 
the firft count, and averred that tlie Defendant under¬ 
took, that he, the Defendant, would procure and deliver 
to the Plaintiff an ab(lra£f of the title to the ground, in 
due and convenient time, for enabling the Plaintiff to 
afcertain the right of the Defendant to grant to the 
Plaintiff fuch a leafe, and averred his readinefs always 
to accept fuch a leafe, and to perform the agreement on 
his part; and that although the Plaintiff, after a rea« 
fonable time for the delivery to him of an abftrafl had 
clapfed, requefted the Defendant to procure and deliver 
to him fuch an abftradf, yet the Defendant did not nor 

would. 
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would, in due and convenient time for enabling the 
Plaintiff to afcertain the right of the Defendant to grant 
him fuch a leafe of the ground, deliver fuch abllraf):, 
but therein wholly failed and made default, and the 
Defendant wrongfully negle£led to furnifli any abil:ra£I 
of title to fuch ground for a long and unrcafonable 
time, to wit, hitherto. There wasr alfo the like allega¬ 
tion of fpccial damage, as in the preceding count. 
There were alfo the ufual money counts* The De-^ 
fendant pleaded the general iffue. Upon the trial 
of this caufe at Guildhall^ at the fittings after Mi^ 
chaelmas term i8io, before Mansfield C, the evi¬ 
dence was, that the parties had entered into and 
figned an agreement, “ that the Defendant Ihould grant 
“ to the Plaintiff a Icafc of tlie ground in FleeUmarket 
** for 61 years, froni Chriflmas then next, under the 
rent of a pepper corn to Chriflmas^ and the yearly 
** rent of 54/. clear of all prefent or future taxes, for 
the refidue of the term, the Plaintiff to covenant to 
« layout 1000/. in buildings in three years, to infurc 
« the premil'es for 1000/. at leuft, in fonie public office, 
•* and in cafe of fire, to lay out the money recovered 
•« in new creftions. Ufual covenants. The leafe to 
be prepared at the joint cxpence of the parties.” 
The Plaintiff was forthwitli put into poflclfion of 
key and ground, and cleared away the rubbifli, dug the 
foundation, and purchafed timber and other materials 
for his intended buildings j but on clearing away the 
earth, the workmen came down to a foundation of a 
former building that had flood on part of the fame 
ground which was included in the Defendant’s plan, 
defignated in the margin of his conveyance, and which 
evidently belonged to the owners of the adjoining pre- 
mifes, who were truflees of iiifhop Andrews's alms- 
houfes, and who, upon learning the circumilance, af- 
ferted their claim to part of the ground, being from iz 

to 
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to 15 feet fquare at one end, and at the other end about 
25 feet in length, the lofs of which broke in upon the 
plan of the Plaintiff's intended building- The Plaintiff, 
upon this difeovery, required an abftra£f of the title to 
the premifes to be delivered to him, which was not 
complied with; but the Defendant filed his bill in 
equity, praying a •fpecific performance, or that the 
agreement might be cancelled- Upon an interlocutory 
order, referring it to the Maflcr to enquire whether the 
Plaintiff in equity could make a good title to the pre¬ 
mifes, and if he could not to the whole, whether the 
deficient part was efl'ential to the enjoyment of the pre¬ 
mifes, the Matter reported, that he could not make a 
good title to any part of the premifes, and the Matter 
of the Rolls difniiffed the bill, and direfted the Plaintiff 
in equity to deliver up his part of the agreement to be 
cancelled. His Honour refufing to make any compen- 
fation to the Defendant in equity for the expences he 
had incurred, but giving him liberty to bring any a£lion 
at law to which he might be advifed. The jury found 
a verdi£^ for the Plaintiff with nominal damages, the 
Chief Juftice referving to the Defendant liberty to move 
for a nonfuit, and to the Plaintiff the point whether he 
was entitled to any thing more than nominal damages $ 
and if the Court fhould be of opinion that he was, the 
amount was to be referred to the afibciate. 


Lt^fis Serjt* in Hilary term laft moved for a rule nifi 
to fet afide this verdict and enter a nonfuit, and alfo for 
a rule nift to arreft the judgment. Serjt., on the 
other hand, moved for a rule nift to increafe the da- 
mages, by the amount which the Plaintiff had expended 
in examining and litigating the abilrafl, clearing the 
ground, and purchaang materials, «nd in other expences 
preparatory or incident to the Plaintiff’s intended, build* 
ing. The Court granted all the rules- 

Bifl 
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Bejl now (hewed caufe againft the two rules which 
the Defendant had obtained. As to the firft, he con¬ 
tended, that botfi the agreement laid in the declaration, 
and the breach of it there alleged, had been proved. 
The objeftion, therefore, if any, is on the record, and 
does not go to a nonfuit. The Plaintiff alleges that the 
Defendant did not and could not* make a title, and he 
}ias proved that allegation. As to the fecond rule, the 
agreement to grant a leafe is equivalent to an abfolute 
covenant for title in a conveyance; therefore it is a 
breach of fuch an agreement not to make a title. If 
this a^ion had not been maintainable, the Mailer of the 
Rolls would not have dirc£ted it to be brought. 


i8ii. 

Gwilum 


V* 

Stonjc» 


Lens contrh. The PlaintilF ought to have averred a 
dlreft breach of the contraft to leafe, inftead of which 
he purfues this indiredl mode of (hewing that the De¬ 
fendant did not keep his contra£l, becaufe he did not 
perform thefe collateral matters. The general ilTue in 
affumpfit puts in iduc the truth of all the allegations; 
therefore the Plaintiff was bound to prove, upon his firft 
count, the allegation, that the Plaintiff entered by the 
Defendant’s pcrmiffion, which is a material allegation; 
but there was no proof in the caufe of any fuch per 
milTion, therefore the Defendant is entitled to a nonfuit. 
Whatever lofs the Plaintiff fuftained, or money he 
expended, he did it in confequence of his having pre¬ 
maturely taken poffefllon, and for his own gratification. 
If the leafe had been a£lually granted, it was to be a 
leafe with all ufual covenants, and it is an ufual cove¬ 
nant in a leafe, to covenant for the Icffor’s title only 
againft himfelf and all claiming under him, which qua¬ 
lifies the general warranty contained in the words dedi et 
eoncejft. And though fome very cautious perfons infert an 
abfolute warranty in leafes, yet it is not an ufual cove- 

pt nant; 
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leafe does not contain by implication the fame warranty. 

OWlLXtM . 

V. 

Stonb. Mansfield C. J. The great eonteft in this cafe 

was, whether the Defendant’s permifllon to the Plaintiff, ^ 
who was in great hafte to enter on the ground and 
begin building what he intended to build, amounted to 
any fort of contraA to reimburfe him for his lofs fuf* 
tained under this permifiion. The Plaintiff could have 
more direitly raifed the queftion whether he was en¬ 
titled to a leafe containing an abfolute warranty, if he 
had averred that he applied to the Defendant for a leafe, 
and that the other refufed it: .for a leafe muft necefla- 
rily mean a valid leafe ; and if the Defendant had 
granted him an invalid leafe, or had refufed to grant any, 
it would have been a breach. Are we to fay that this 
agreement contains in it a covenant for good title ? The 
Plaintiff might have called on the Defendant for a leafe 
with all proper covenants, and if he had refufed to ad¬ 
mit proper covenants for title, the Plaintiff might have 
fued for the breach, and might fo have raifed the quef- 
tion, what ate proper covenants. No reliance can be 
placed on the circumftance of the Mailer of the Rolls 
having permitted this a£lion to be brought: he did not 
draw the declaration, neither do Judges give an opi¬ 
nion upon that which is not before them. The amount 
of the lofs which the Pla,in.tiiF has fuftained is of no 
avail: it was his own folly to take poiTefEon before he 
' had a title. There is no pretence for the motion to 
increafe the damages: we have difpofed of that. As 
to the rule for a nonfuit, fuppofe there had been no 
allegation of permitting the Plaintiff to enter; but that 
the declaration had ended with the^ breach of the De¬ 
fendant’s having no title, and iffue had been joined on 
that breach, and the parties had thereon gone to trial, 

what 
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what wQuld have been put in ilTue ? The agreement and 
that breach. You cannot fay that that breach would 
not be proved, for there was not a good title; therefore 
the Defendant muft be contented with having the judg¬ 
ment arreftcd. 


1811. 

Gwillim 


Stovr 


Lawrence J* The averred agreement to make a 
good title certainly is not exprelTed in the contrafi, and 
as to the agreement alleged in the fecond count, to de-« 
liver an abllra£t> it is all poetry, the mere fancy of the 
fpecial pleader; there is no trace in the evidence of any 
fuch contra£t. I have always underftood that in pur- 
chafes of land, the rule is, caveat emptor: the extent of 
the Plaintiff’s lofs can make no difference. There may 
be ground to arreft judgment upon the record, and there 
may be alfo ground for a honfuit. The breach alleged 
appears to me to be ill alleged, and that is a ground of 
arrefting the judgment. The iiTue is on the breach. 
As to the averment of pcrmillxon to enter, that is a mere 
allegation of fpccial damage. 

Chambre J. We cannot confider the agreement 
as equivalent to a covenant for title in an abfolute 
conveyance. 

Rule abfolute for arrefting the judgment. 

Rule for a nonfuit difeharged ; and 

Rule to increafe damages difeharged. 


# 
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Do£, on the Demife of Vine and Others* 

* • 

Robert Figgins and Robert Sloper. « 


The Court will 
not» at the inllance 
of the Defendant 
in an ejedlment^ 
interfere againft 
a Plaintiff who 
lays a demife by 
the aflignees of a 
bankrupt without 
their permiffion, 
they having given 
up the property 
to the bankrupt^ 
and the Plaintiff 
claiming under 
him. 


F/GG/^S became a bankrupt in 1801, then 
pofleflxng a cotta*ge at Devizes^ demifed to Sloper at 
^l.per annuntym^ charged with a debt of 15/.; Vine 
and Baift were the bankrupt's aflignees, and at a meet¬ 
ing of the commifltoners and aflignees, held about that 
time, it was concluded that the cottage would not be 
worth the expence of a bargain and fale, and therefore 
the bankrupt was permitted to remain in pernancy of 
the rents and profits, which during three years his te¬ 
nant Sloper^ by his direftion, paid to Dew^ the lender of 
the 15/., in part liquidation of his debt. During that 

demife another FigghiSy the father of the prefent De¬ 
fendant, laid claim to the premifes, and Sloper dying, 
he got into pofleflion; and after his death, the Defend¬ 
ant, who was uncle to the bankrupt, alfo took pofTcflion. 
The bankrupt obtained his certificate in 1802, and had 
fince conveyed the premifes by leafe and releafe to Huh^ 
bardy who paid off the 15/., and paid a further confidcr- 
ation. He had brought this cjedlment to recover the 
premifes, upon the feveral demifes of, amongft others, 
the aflignees, and the commiflioners, and had obtained 
judgment, execution, and poffelEon. 


Bejl Serjt., upon an affidavit of Viney the affignce^ 
that he did not know of the exiftence of this property, 
anti that the aflignees had never authorized Wejlmore^ 
landy the Plaintiff’s attorney, to lay a demife in their 
names in the ejet'.ment, had obtained a rule nift that all 
proceedings might be fet afide with cofts, and that the 
Plaintiffs, or their attornies, ffiould pay the Defendants 
their cofts, and alfo pay to Mr. Stephen Williams^ who 

had 
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had been folicitor to the commiflion againft John Figgtns^ 
and who was the attorney for the Defendant in this ac- 
tioHj tlie coils of this application. 

f 

Vaughan Serjt. now fliewed caufc. He obferved that 
the Defendant’s attorney had not ventu *<'d to fwear that 
the aflignecs had now employed ludi, or authorized him 
to transfer the ufe of their fuppofed rights to the de¬ 
fence of the prefent a£lion : and he fuggeiled that the 
contrary was the fadl- That even if they had autho¬ 
rized it, there was no ground for the motion j for as 
the aftion had fuccccdcd, the aflignees were not hurt; 
there were no coils to which they could be liable, and 
as the bankrupt and his ailigns were equitably entitled 
to-the premifes, tlicy had a right to fue in th? names of 
the alGgnecs, upon giving a proper Indemnity againft 
coils, which, if demanded, the Plaintiff would have wil- 
lingly given. TV^moreland had fM/^orn he was employed 
by the real Plaintiff to bring this ejcdlmcnt, and that he 
had added the demife by the affignees upon the advice 
of liis fpccial pleader ; it was not now compctcjit for the 
real Defendant to ihelter himfelf from the payment of 
coils under this contrivance. 

Bejl^ contrhi contended that the Plaintiff’s attorney 
had a£led wrong in ufing the name of the aflignees, (by 
whofe folicitor ho, Bijl^ was inllru£led to fupport this 
rule,) In order to obtain a judgment, which was to be ufed 
advcrfely to the Defendant, and he fuggeiled that tlie 
Defendant was the tenant of the aflignees. Wejlmsre- 
land had fworn that his fpecial pleader advifed him to 
obtain the confent of the aiTignccs and commiiGoners to 
the laying a demife in their name, and he had not applied 
for that confent. 

VoL. III. G g Mans- 


iSii. 

Doe, 
LelTee of 
VlNfi 
lu 

Figgins. 


t 
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Doc, 
LelTee of 
Vink 


FIGGIN& 


^ Mansfield C. J- This rule muft be confidered 
obtained at the inftance of Robert FigginSi the Defend* 
ant, not of the aflignees. Why (hould we interfere ? 
No creditor complains. The opinion of the fpecial 
pleader, that confent fhould be afkcd of the aflignees 
and commiflioners, (at lead of the latter, for the legal 
eftate never was in the former,) was exceedingly proper, 
becaufe in the event of the PlaintilF's failure, they 
would have been liable to cofts; but the PlaintilF has 
fuccccdcd, and there arc no cofts to pay. This Is a fine 
contrivance for defeating the adlion. 


Heath J. Wejlvioreland has exculpated himfeir 
Tf the ejectment had proceeded on the demife of the 
alhgnecs only, they might have prevented execution 
from being fued out j but here are deinifcs by others, 
therefore the aflignees cannot prevent the execution. 


Lawken'ceJ. That is an additional reafon for dlf- 
charglng this rule. 


Rule difeharged with cofts. 


Maj 8 . 


Montagu ’v. Janverin. 


The flag ofiicers 
of a fleet have no 
right to any lharc 
in the gratuity of 
one half fter cenf,f 
which is given to 
the captams of 
ihips of jvar for 
carrying public 
trcalure on board 
their ihips, 

Nor in the 
freight received by 


'^HIS was an aflion for money had and received, 
money paid, and on an account ftated, biought- 
to recover one third part of the amount of the freight 
of dollars, carried by his majefty's Hoop PlutOy com¬ 
manded by the Defendant, At the trial before Mans^ 
fieldC^ J- and a fpecial jury, at the fittings after Trinity 
term 1810 at Guildhall^ a verdict was found for the 
PlaintilT, damages 182/, 18/. 4^/., with liberty for the 

captains for carrying the treafure of Individuals. Semhie, {a) 

{a) See Brijbiide pojl^ vc/, 5., Trbu Term 1813. 

k T'lrt _ 
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Defendant to move for a new trial, or upon a cafe to be 
teferved, as the Defendant might deem moft expedient. 
The fubftancc of the evidence was as follows: The 
Plaintiff^ Admiral Montagu^ before and at the time of 

the failing of the Phitot hereinafter mentioned, and 
thence, until, and after the time of her return, was 
commander in chief of his majefty's (hips and veflels at 
Spithetidy and in Portfmouth Harbour^ from Beachy Head 
to the Starty and between Cape Antibes and Cape Bmjieur 
on the enemy's coaft. Previous to July 1808, the Pluto 
was put under the comniand of the Plaintiff, as fuch 
commander in chief, and whilft it continued under his 
command, he received the following letter, acldrcfled to 
himfelf, frothe under fecretary of the admiralty, 
which was written and tranfmitted hy ti;e orders and 
authority of the lords commiffioncTS of the admiralty : 

Sir, Admiralty office, I5th,////y i8o8. 

I am commanded by my lords commilfioners of the 
admiralty to fignify their direftion to you, to order the 
captain of the Solehay to receive on board that (hip five 
hundred thoufand dollars, intended for the kingdom of 
Leofiy and proceed with the fame without lofs of time to 
Gijony and having delivered the fame to Mr. Hunter^ the 
Briii/lj agent at that place, or his deputy Mr. Kcilyy to 
return to Spitheady and follow his former orders. If 
you fliould be of opinion that the Solebny cannot be fo 
long fpared from her ftation, you are in that cafe to em¬ 
ploy the Pluto on this feivicc ; and you will fignify to 
commiflioner Grey their lordlhips" defire, that he (hould 
afford every ufliilance in his power to facilitate the fhip- 
ment of the money on its arrival at Portfmouth, 

(tSigned) John Barrenjo, 

On the receipt of this letter, the Solebay having prcvioufly 
left Spitheady the Plaintiff fent to the Defendant, then 
being at Spitheady under the command of the Plaintiffi 
the following order: 


x8it. 
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•Zf» 

Janverin. 


By George Montagu Efq., admiral of the white, and 
commander in chief of hia majefty’s fhips and veffels rft 
Spifhcadi and in Portfmouth Uarboury from Beachy Head 
to the Starts and between Cape Antibes and Cape Batfieur 
on the enemy’s coaft. Purfuant to diredions from the 
lords commiflioners of the admiralty, you arc hereby 
required and dircftdd to receive on board his majefty’s 
floop Plutoy under your command, five hundred thou- 
fand dollars intended for the kingdom of Leon^ and pro¬ 
ceed with the fame without one moment’s delay to Gijons 
and having delivered the fame to Mr. Hunter^ the Briiijh 
agent at that place, or to his deputy Mr. Kelly^ return to 
Spiiheady and follow your former orders. 

Given on board the Royal William^ 
at Spitheady 16th July i8o8. 

To Richard Janverin Efq., Geo, Montagu, 

Commander of his majefty’s fhip Pluto, 

By command of the admiral, 

W, A, Daviesy Ro. Sec. 

The Defendant, in purfuance of and under that order of 
the Plaintiff, received the dollars on board, failed to, and 
delivered them at Gijotjy and returned tounder the 
orders of the Plaintiff. The Defendant, fince he per¬ 
formed that fervice, and before the commencement of this 
action, received from the Treafury, for the freight of the 

1 

fald dollars, the fum of 548/. pr. net, by- virtue of the 
following warrant: 

George R, 

Our will and pleafurc is, that out of any money in 
your hands that may be imprefted to yop for this fer- 
vicc, you do iffue and pay, or caufc to be iffued and 
paid, unto our trufty and well beloved Richard Janve¬ 
rin Efq.^ commairder of our fhip Platoy or to his afligns, 
the fum of 562/. lox., without deduction and without 
account, which we are gracioufly pleafed to allow him 
for freight of fpecie conveyed by him on board our faid 

13 fliip 
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fhip from England to G 'tjon ; and this fliall be, as well to 
•you for making the faid payment, as to the commifEon- 
ers for auditing the public accounts, and nil others con¬ 
cerned in pafling your accounts, for allowing the fame 
thereupon, a fufficient warrant. Given at our court at 
Sa Jameshy the 21 ft day of February 18oi, 

* By his majefty’s command, 

(Signed) Broderick* 
To the paymafter-geneval of W* S. Bourne, 

our guards, garrifons, and W* Elliott* 

land forces. 

Captain Janverifty 562/. 10/., for freight of fpecic to 
uijon* 

When an order is fo tranfmitted by the admiralty to an 
admiral commanding in chief, and in confcqucnce of 
that an order is given by him to tlie captain, the latter 
atfbs under the command of the admiral, and not under 
a feparatc admiralty order; and the Pluto was difpatchod 
upon the faid fervicc by the Plaintiff, and during the 
whole of it was a£ting under his orders. It had been 
the ufage in the navy, previous to the year i8oi, when 
any confideration was made to the captains of any of 
his majefty’s fliips for the freight of private or public 
money, for the commander in chief, under whofe orders 
fuch captains failed, to receive from them one third part 
of all money paid to fuch captains for freight; which, 
if there were more tlinn one flag officer, was divided by 
the commander in chief in certain proportions between 
himfelf and the junior flag officers j but if there was no 
other flag officer, the commander in chief kept the 
whole. The Plaintiff had no fuch flag officer under him. 
In 1801., the allowance, made before that time for the 
payment of freight for the carriage of public money by 
(hips of war, was difeontinued ; and no fuch allowance 
was paid from that time till 1807, when the following 

G g 3 corref- 
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Montagu 


•V. 



correfpondencc on the fubje£l pafled between the fecre- 
tary of the treafury and the fecretary of the admiralty. 

Sir, Treafury chamber, March 5, 1807. 

The lords commilTioners of his majefty's treafury, 
having refumed the fubjeft of the allowance of freight, 
claimed by captains of his majefty's fhips, for the con¬ 
veyance of fpecic on account of the public fervice, I am 
commanded by their lordfhips to acquaint you, for the 
infhimation of the. lords commiflioners of the admiralty, 
that upon a careful confidcration of all the circumftances 
connected with the fubje£l, my lords are of opinion, 
that it might be expedient, in c.ifo the lords of the 
admiralty fliould fee no obje£tion to the meafure, that 
captains of men of war (hould have in future, (when¬ 
ever they fliall receive any fpecic on board on account 
of the public fervice), a certain fixed moderate allowance, 
as a compeufation for the care and cuftody of the fame; 
in which ciife, my lords conceive, that one half ccw/. 
would be a fair and adequate compenfation, and that no 
more than one frciglu fliould he allowed, even where 
the money may be tranfhippcd before the arrival at the 
place of its deiliiiation. If the lords of the admiralty 
fliould fee no obje£lion to the meafure lierc propofed, 
my lords are alfo of opinion that it would be of great 
advantage and convenience to the public fervices, parti¬ 
cularly on foreign (lations, that a general regulation to 
this efFcdl fliould be made, and communicated to all 
admirals and captains of men of war on fervice. I am 
therefore commriudcd to deflre, that 3'ou would requeft , 
of tlie lords commiflioners of the admiralty, to have the 
goodnefs to take the fubjeft into their early confidcra¬ 
tion, and favour this board with their opinion thereon. 

I am further commanded to fay, that if it fliould appear 
to the lords of the admiralty, that the regulation here 
propofed would be injurious to the fervice of the navy, 


or 
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or obje£lionable in any other refpe£l, it feems to this 
board that it would be for the good of his majefty's fer- 
vice, that the mol); poiitive inllruflions fhould, in that 
cafe, be given to all admirals and captains of men of war, 
employed on foreign ftations, to receive fpecie on board 
their refpeilive fliips, when required fo to do by any 
public officer in his majefty’s feryice, to fign receipts 
for the fame, and to d^diver it at the place of its defti- 
natlon, (whenever the fame can be done without pre¬ 
judice to the particular fcrvice in which fuch admiral 
or captain fliall be at the time employed,) A^dthout any 
charge whatever for frcigJit, or without their being al¬ 
lowed to claim, detain, or receive any part of the faid 
fpecie, as a compenfation for their care and trouble, or 
under any other pretence v/hatever. Their lordlhips 
arc the more anxious that this point fliould now be 
finally fettled, as well on account of the great fecurity, 
as well as facility, that is given to his majefty's fervice 
on foreign ftations by the ready conveyance of fpecie on 
board his majefty’s fiiips, as bccaufe it appears from the 
accounts of fomc of his majefiy’s commiffiiries abroad, 
tranfinitted to the commiflioncrs for auditing public 
accounts for examination, that fince the regulations were 
made, by which, in compliance with what was the opi¬ 
nion of tliis board, all commiflaries were forbidden to 
make any allowance whatever to captains of men of 
war for the conveyance of fpecie, funis arc not unfre- 
quently charged in fuch accounts as having been de¬ 
tained by the fcveral captains having charge of fuch 
fpecie, under the pretence of a right founded upon ancient 
nfage^ to a charge, in the nature of a poundage on tJie 
fum {hipped, "for their care and trouble during the time 
that fuch fpecie was on board; whilft, on the other 
hand, it is aderted by the commiffioners, that the cap¬ 
tains have in moll cafes refufed to give any receipt for 
the amount of tlie fpecie they have taken on board; 
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both of which pra£lices are wholly inconfiftent with the 
regularity and correftnefs in accounts which the board 
requires from its coinmiflaries abroad, as well as from 
ail other perfons employevl in tho receipt and expendi¬ 
ture of the public money. I am further to requeft the 
lords of the admiralty will plcafc to communicate to this 
board whatever regulations they may think proper to 
make on this occafion, ihat my lords may give inftruc- 
tions accordingly to their conimillaries and other officers 
having cliargc of any public ntoney on foreign fcrvice. 

I am, &c. 

Geo> Harrifon^ 

Sir, Admiralty office, loih. March 1807. 

My lords commiffioners of the admiralty having taken 
into their confulcration the fuggeftions contained in your 
letter of the 6th inft^t, upon the fubjc£l of a certain 
allowance of one half per cent, propofed to be made to 
the commanding officers of men of war, for the care 
and cuftody of fpeclc entrufted to them on account of 
the public fervice, command me to acquaint you, for the 
information of the lords commiffioners of his majefty’s 
treafury, that their lordlhips are of opinion that no 
naval officer can have any right or claim to demand any 
pecuniary compenfation for the freight of any article 
whatever, which is put on board any of his majefty’s 
Ihips of war, for any objefts of public fervice ; and that 
it is the duty of every naval officer to execute fuch 
orders as are given to him by perfons authorized fo to 
do, without any claim of freight, either for fpecie, or 
for any other article whatever. That ncvcrthelefs, if, 
in confideration of what his majefty has frequently been 
pleafed to allow as an indulgence on fimilar occafions, 
his majefty ftiould now be gracioufly difpofed to direft 
that the allowance of one half per cent, (hall be paid to 
the f'o-nmanding officer who is entrufted with the car- 
riag.: of fpecie for the public fervice, the officers of the 

navy 
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navy will undoubtedly receive with due gratitude and 
acknowledgment any fuch mark of his majefty^s grace 
and favour; and their lordfhips will, upon any fuch 
notification of his majefty's pleafure, give the ncceflary 
direftions for carrying this regulation into efFcft, agree¬ 
ably to the fuggefiions contained in the communication 
from the lords commiffioners of the treafury. 

I am, &c. 

To Geo. Harrifon Efq- B, Tuchr^ 

Soon after, the following order was iflued by the lords of 
the admiralty: 

By the commiffioners for executing the office of lord 
high admiral of the united kingdom of Great BritaitTmA 
Ireland^ See. 'Fhc lords commiffioners of his majefty^s trea¬ 
fury having fignified to us their opinion, that a gratification 
fliould be allowed to the captains and commanders of his 
majefty’s {hips and vcfTcKs, for the freight of all public mo¬ 
nies that {hall be conveyed on board his majefty’s (hips, at 
the rate of one half per cent.^ fuch allowance to be made 
once only for every fuch fum of money, however often 
it may have been tranfliipped before it may have reached 
its original deftination; we do therefore hereby dire£l:, 
that all officers charged with the tranfport of public 
money, fhall, upon its delivery to the perfons authorized 
to receive it, obtain a certificate of having fo done; 
which certificate is to be tranfmitted to the lords com- 
miflioncTS of his majefty’s treafury, who, upon due no¬ 
tice of the arrival of the money at the place of its defti¬ 
nation, will then direft payment to be made, at the 
rate of lo/. for every loo/. ftcrling, for the whole paf- 
fage of the money, from its firft embarkation to its arri¬ 
val at the place of its deftination ; and all oilicers who 
may be employed on this fervice, are hereby required 
and enjoined not to detain or withhold, on any pretence 

what- 
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whatfoever, any part of the public money fo cntrufted to 
their charge. 

To the rcfpeftive captains and commanders of his 
majcdy’s fhips and veiTcls. 

Since making of which order, the captains of his ma- 
jefty’s navy have conftantly received the allowance men¬ 
tioned ill it for conveying public money, and, according 
to the ufage, have been required to pay, and have paid, 
one third thereof to the commander in chief under 
whofe command they were -, but the Defendant having 
Tcfufcd, upon the application of the Plaintiff to him for 
one third of the faid money received Ly him for the faid 
freight, to pay the fame, the prefeiit a£lion was brought 
to recover it. 

Bejl Serjt,, for the Defendant, in Michaelmas term 
i8io, accordingly moved for a new trial, upon which 
occafion Mansfield C. J. obferved, that it was cafy to 
underftand how fuch an ufage had arifen. The admi¬ 
ral is commander of every Ihip in his fquadron. The 
articles of war prohibit the captain of a fliip of war from 
taking on beard and carrying any merchants’ goods 
whatever, except bullion 5 but that he may carry. As 
to bullion, however, the captain is fo completely under 
the control of the admiral, that the admiral has it in his 
power to fay, “ if you do not allow me this proportion 

out of the freight, you (hall not carry the treafure.*' 
If the captain takes on board merchants’ bullion, he 
figns a bill of lading for it, like the captain of a mer¬ 
chant fhip, by which he incurs a dreadful refponfibility, 
and is therefore well entitled to freight from the mer«i 
chant. In carrying government money, at lead in the 
prefent cafe, tlie ''nptain is under no obligation to the 
admiral; he receives Ids orders immediately from thofc 
W'ho have a right to command his fcrvices, the govern¬ 
ment 
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ment of the country ; and I (hould think that the com- 
penfation he receives, would make him rcfponnble to 
government if the bullion Ihould be loft by his miftake. 
Thefe are reafons why he fhould retain the whole 
freight for his own beneftt. When a fleet is abroad, the 
employment of every fliip is, of courfo, under the ad- 
miral*s dIre£lion ; no ftiip can take fpccic on board 
without his orders, and if he may feleft fliips to carry 
fpecic, or employ them in that fcrvice at his pleafure, 
it may fometimes happen to be a temptation to an ad¬ 
miral to employ his fliips in a fcrvice Icfs beneficial to 
the nation at large, than that to which they were def- 
tlncd by the admiralty; whereas the admiral’s only 
guiding motive ought to be the public fcrvice. No¬ 
thing, however, was faid «it the trial upon the propriety 
or impropriety, or illegality of fuch an ufage.” He 
alfo obferved that it made no difference whether the 
ihip were fele£led folcly by the admiralty, or nominated 
by the port admiral out of two feiefted by the ad¬ 
miralty.” 

The Court granted a rule to flicw caufe why a new 
trial lliuuld not be had. 

Upon a fubfequent day in the fame term, Shepherd 
Serjt,, for the PlaintllF, would have fliewii caufe againft 
the rule ; but the parties having omitted to furnifli to 
the Court copies of the ncccflary documents, they 
would not then hear it argued, and fuggofted that it 
might more conveniently be turned into a fpecial cafe; 
which was accordingly done in the fame term, in which 
the evidence is above ftated; whereon the queftion 
referved for the confideration of the Court, was, whether 
the Plaintiff was entitled to recover. If he was, the 
verdi£t was to ftand : if not, a nqnfuit was to be 
entered. The cafe was argued on this day, when 
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i8iT. Shepherd for the Plaintiff, admitted, that there 

^ was no written law, by which admirals were entitled 

■ Montagu r l r • i * .1 

to claim a proportion 01 the freight paid to the captain 

Jakverik. for ctirrying either public or private treafure. The 

claim relied wholly on the prafticc of the navy. But 
it had been recognized in courts of jullice \ for in an 
aftlon, in which ho was himfclf of counfol, brought In 
1801 by Sir IFw. Parker^ then the junior flag officer on 
the American ilatlon, againft Mr. Tuckery the agent of 
Lord St, Vincent^ to recover his proportion of the one 
third part of the freight, ^vhich Lord Si, Vincenty then 
commander in chief on that flationt had received from 
a captain who Jiad carried feme bullion, the Plaintiff 
fucccedcd. Many admirals were called as wltncfies on 
that trial, who fpoke to their own practice, and to that 
of old admirals then dead; and they even carried it back 
fo far as the time of Sir George Rookey and the Plaintiff 
in that cafe recovered, merely on the ground of the 
univerfal pra<ftice of the navy. Unlefs the Plaintiff 
had been entitled upon the general law to recover, he 
could not hnx* fuccecdcd in that cafe, for Lord S/. 
Pincent had received the whole amount, and the^laim 
was not founded on any alleged agreement between the 
parties. In the cafe of Donelly v. Pophanty ante vol. i. 
p. I., it was admitted, that if Sir Home Popham was a 
flag officer, he had a right to recover one third part of 
the fum which Captain Donelly had received for the 
freight of the treafure brought home in the Narcijfus, 
\Mansjield C. J. obferved that In that cafe there was no 
difpute about the cuftom.] The Plaintifl' there did not 
bring the cuftom into difpute, but it was taken for 
granted, that tlie flag officer, if there had been one, had 
a right to fliare the freight. If, then, there were fuch a 
cuftom formerly, can the ceffation of the pra^lice of 
paying freight to the captains, and the fubfequent order 
renewing it, make any alteration } It feems, that when 

captains 
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captains had carried treafure for the public, an idea had 
prevailed among them that they had a Hen on the 
money; and it had been their praflice to detain a part 
of it, by way of paying themfelves the freight; which 
certainly was an illegal aft for them to do, unlefs they 
had received permiflion for it from the government. 
This praftice is alluded to and forWdden, in Mr. Har- 
letter of the ^th Ma^ 1807- But the captains 
univerfally received the freight themfelves, and paid 
over a proportion of it to the admirals : no part of it was 
ever paid by government to the admirals in the firft in- 
ftance. And although the language of the new orders 
is, that “ the allowance fliall be made to the captains 
and commanders of his majefty’s (hips and veflels,” yet 
the orders rather contemplate that the money ftiall be 
paid to the porfons entitled to it, than defignate who 
thofe perfons are. For the duty of obtaining and tranf- 
mitting the certificate, and the prohibition of not re¬ 
taining any part of the money, are exprefsly laid on 
« all officers charged with the public money, and who 
may be employed on this fervice.” Who then are they ? 
The*¥xprelIion muft be conftrued in the fame way as 
the prize proclarnations, which give a fliarc of the prize 
money to the flag officers direfting and affifting in the 
capture j” that is, it muft include the admirals under 
whofe command the ftiip bearing the treafure is dif- 
patched. The Plaintiff therefore was as much employed 
in this fervice, as the Defendant, and is as much en¬ 
titled to his proportion of the freight. If he be not en¬ 
titled to receive his proportion from the captain, the 
cafe of Parker v. Tucker^ caiinot be law ; for the right 
of a junior admiral to receive his proportion of the third 
part from the fenior admiral, muft reft on the fame 
principle. 


i8ii. 


Montagu 

V. 

JANVERIK. 


BeJ! 
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i8ii. 



Montaou 


V. 

jANVJWIN** 


CASES IN EASTER TERM 

Serjt., who was to have argued the cafe on 
behalf of the Defendant, was (topped by the Court. 

Mansfield C. J. delivered the judgment. This was 
a point very fit to be decided. In tlie firft place, it 
is difficult to conceive how there can be a cuftom to 
divide money given'by way of bounty. For this money, 
paid to the captains as a gratuity for carrying bullion, 
is a gratuity, which they have no right to demand; it 
is paying them for that which they are bound to do 
without any gratuity. Fo^" the commander of every 
king's flap is bound to perform that, and every other 
fervicc flic is put upon. The gratuity ufed to be one 
per cent.y and is now one half per cent.y but for fix or 
feven years, nothing was paid at all. The captains, 
during that jicriod, had no right to any thing: of courfe, 
during the fame period, admirals had no right to any 
thing. In carrying public money, the fame thing would not 
happen, as in the cafe of carrying the bullion of private 
perfons; there would not be the fame temptation to give 
one captain a preference over another, becauf9 the 
government probably felcfts the captain who fhall have 
the charge of the treafure. There was fome variance in 
the evidence, as to whether the cuftom extended to 
public money, or to private money only. There could 
be no cuftom as to the amount paid for carrying bul¬ 
lion for private perfons; for the amount of freight of 
private treafure muft depend on the contrail made in 
each cafe ; but fome of the admirals who were examined 
at the trial, ftated that it was a prailtcc to difpatch (hips 
away from the fleet, and away from the ftation upon which 
they were employed, to a diftinil place, for the purpofe 
of carrying private bullion. It ftruck me that this 
would be a very dangerous prailice j for an admiral 
ought to employ the (hips folely with a view to the 
public fervice 5 but this would be a perpetual temptation 

I to 



IN THE Fiftt-fibst Year OF GEORGE III. 


455 


to admirals to forget their duty, and inftead of employ¬ 
ing fhips in the fervice mod ufeful to the public, to 
fend* them upon this fervice, in which the admirals 
could find their private emolument. It is not at all 
wonderful, that when fuch a practice had crept in, it 
Ihould continue : for it mud be very much a captain’s 
intereft to obtain the favour of his admiral; and there¬ 
fore he would not venture to conteft the right infifted 
on. The legality of the cuftom has never been dif- 
cufled in any of the cafes which have arifen. la the 
cafe of Parker v. Tucker^ both parties infilled on the 
cuftom j both agreed that a ftiare w'as to be taken from 
the captain, for the benefit of one or more admirals, 
and the only queftion was, wherher it was for the be¬ 
nefit of one or of both. In tlie cafe of Donelly v. Pop- 
ham, both parties acquiefeed in the cuftom. Captain 
Donelly did not mean to quarrel with the whole body of 
admirals, which he muft have done, if he had difputed 
the legality of the cuftom. But it was fufficient for him 
to fliew that the ^commodore was not a Hag officer, not 
being authorized by the admiralty to have a captain 
under him, and therefore, on that ground, not entitled 
to a fliarc in the freight. It feems to me quite impof- 

fible that fuch a cuftom fliould cxill in law, or that 

* 

the practice ftiould be known to the lords of the ad¬ 
miralty. If they had approved the practice, they would 
have noticed it when they made the order for the new 
allowance of freight. What has been faid rcfpe£lmg 
the impropriety of detaching fhips from their ftations 
with bullion, niuft not be underftood as applicable to 
the prefent cafe, becaufc this treafure was ordered by 
the higher powers to be carried on board the PlutOj and 
not by the admiral, w'ho is, in this inftance, only the 
inftrument to execute their orders. 


iSii. 


Montagu 

jANVER^f. 


The reft of the Court concurring, 

Rule abfolute to enter a iionfuit. 
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Oliver, Efq. v* Lord W. C. Bentinck. 


Plea juftifying Plaintiff declared that he had been a good fub- 

a libel, which Hat- colonel of a certain regiment in 

which the Plaintiff the fervice of the Eqfi India Company, and had been and 

was difinified the ^35 retained and employed by, and in the fcrvice of, the 

India Com- i- n- r i.- )i>r / r/i j 

pany’s fervice, on t^onipany, as commandi^ig officer or the Molucca IJlandSy 

the ground that and as fuch colonel and commatiding officer had always 

dered^he^De ^^'^dufted himfelf with great integrity, fidelity, and ho- 

I’endant, as Cover- noar, and never was guilty, or untd the publifhingof the 

nor in Council, to Ub^Js after-mentioned, fufpefted to have been guilty of 
difmifs the Plain- „ f.-f. 

tiff for the reafons nuiconduct or violation of the trult repofed m him 

affigned: the plea 35 fuch commanding officer, or otherwife; and that the 

fufficient^Mca- Defendant, malicioufly intending to injure the Plaintiff in 

tionfor publilhing his good name, &c., and to caufc it to be fufpeAed and 

the caufes of dif- believed, that the Plaintiff had been and was guilty of a 
nuuau 1 rt rt 

grofs violation of the truft; repofed in him as fuch com¬ 
manding officer, at Fori S/, George in the Indies^ (to 
wit) at Wejlminjler^ the Defendant then and there being 
governor of Madras and its dependencies, falfely and ma¬ 
licioufly did publiffi and caufe to be publifhed concern¬ 
ing the Plaintiff, and concerning his conduft as fuch 
commanding officer, and concerning the Court of Di- 
re^lors of the Company, a certain falfc, fcandalous, ma¬ 
licious, and defamatory libel, dated Fort 5 /. George^ iff: 
July 1807, concerning the Plaintiff, viz. The Honorable 
the Court of Direftors having refolved to difmifs Colonel 
Oliver of this eflablifhment, from the fervice of the 
Honorable Company, for grofs violation of the truft re¬ 
pofed in him as commanding officer of the Molucca 
IJlands^ the Right Honorable the Governor in Council 
dire^s, that the name of Colonel */. Oliver be erafed 
from the army lift of this prefidency, from the 20th June 
laft, being the date of the receipt of the orders of the 

Honor-* 
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Honorable Court at Fort Gforge^ by order of the Right 
' Honorable the Governor ih Council, (figned) G* Strachey^ 
fccretary to government. The Defendant pleaded firft, 
not guilty 5 adly, that before the publiflilng and caufing 
to be publiflied the fuppofed libel, to wit, on the loth 
day of February 1807, at Wejlmhijler^ the Court of Di¬ 
rectors of the F^ajl India Company did rcfolve to difmifs 
the PlaintilF from the ferviceof the Company, for a grofs 
violation of the truft repofed in him as commanding 
ofliccr of the Molucca IJIands^ and <lid then and there 
order the Governor in Council of Fort iS'/. GeorgCy on the 
receipt of that'Order, to crafe the name of the PlaintliT 
from the army lift of the prefidencyj and that after¬ 
wards, to wit, on the 20th day of June 1807, at Fort St» 
George aforefaid, to wit, at IFeJlminJler^ ho tho Defend¬ 
ant, then and there being the Governor of F^.rt St, George, 
'did receive the faul order of the Court of DireClors ; 
wherefore he the Defendant afterwards, to wit, on tlie 
tft day of Julv hi the faid year 1807, at Fort St, George, 
to wit, at WejhninJler, then an<l there being fuch Go¬ 
vernor, in the dil’charge of his duty and ofTicc as fuch 
Governor, did publiCh and caufe to be publilhed the fup¬ 
pofed libel, as it was lawful, &c. He, thirdly, pleaded, 
that before the publiilhng the fuppofed libel, the Court 
of DireClors of the Eajl India Company, by a certain 
public official difpatch duly made and fent from the 
Court of Directors to the Governor and Council of Fort 
St, George, did inform the Governor and Council, that 
the Court of Directors had rcfolved to difmifh the Plain¬ 
tiff from the fcrvice of the faid Company for a grofs vio¬ 
lation of the truft repofed iti him as commanding officer 
of the faid Molucca IJlafids, vxwA did by that difpatch order 
the Governor and Council of Fort St, George on the re¬ 
ceipt of that order to erafe the name of tlie Plaint ilT from 
the army lift of that prefidcncy; and that afterwards the 
Defendant, then aud there being the Governor of Fort 
VotllL Hh St. 


x8ii« 


Oliver 

V 

Bentinck* 
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\ Outer 


Dkntjncc. 


St* Gcorgff did receive the faid difpatch of the Court of 
Direftors. Wherefore he, the Defendant, afterwards, 
then and there being fuch Governor, and as fuch Gover¬ 
nor, in the difchdrge of his duty and office as fuch 
Governor, did publiffi the fuppofed libel, as it was law¬ 
ful for him to do. The Plaintiff joined iffue on the 
firft pica ; and to tlve fecond replied, de wjurid fud pro- 
prid ; and to the third he replied, protefting that tJiat 
pica was wholly infufficient in law, that he, the-Plaintiff, 
before tlic publifliing the libel, had not been guilty of a 
grofs or other vloliaion of the truft repofed in him, the 
Plaintiff, as commanding officci of the Molucca iflaiids. 
The Defendant joined iffue on the f'^cond plea, and 
demurred to the replication to the third plea ; and the 
Plaintiff joined in demurrer. 


Bejl Serjt., on behalf of the Defendant, contended, 
that as well the declaration, as the replication to the 
third plea, were open to his demurrer. There i« no 
more ground for maintaining this a£lion, than if the 
conlmandcr in chief in this country were to promulgate 
any order of his majefty, difmiffing an officer from the 
fcrvicc, there would be for maintainl^ an a£lionagainft 
the commander in chief and the printer of the Gazetti* 
At nil events, if the Defendant does not fet out hii 
autliority with fufficient precifion, it is only caufe of 
fpccial demurrer to the pica. 


Serjt, in fupport of the plea, admitted that he 
did not impugn the right of the court of diredors, or of 
the governor, to difmifs the military officers of the 
Company, but that the Defendant ought not thus openly 
to have publifhed a reafon for the difmiffal, which was 
not founded in fa£l; the plea affigns no ground to war¬ 
rant this ; the Defendant avers that the court of direc¬ 
tors enjoined him to difmifs the Flaintiffj^ and therefore 

he 
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he publiflicd the caufe of his difmiffal: he docs not fay 

that the direftors enjoined him to publifli fhe caufe. If 

« 

his majefty were to difmifs an oflicer without bringing 
him to a court martial, it would not follow that the rea- 
fons of it Ihould be publlfhed. 


l8it. 

Oeiver 


Bjbntincic* 


Mansfield C, J. How fliould'an officer in India 
know why he was difmifled, if the reafon affigned is not 
to be made known. If the court of direflors were pe¬ 
remptorily to difmifs him without affigning a reafon, 
tliat would be a greater hardihip on the defendant. If 
lie had a time for coming to an explanation with his 
employers, there might be fome' reafon to conceal the 
grounds of his difmilTal till after that explanation had 
taken place; but juflice to the FlaintifF requires that it 
fhould thus be publifhed. The libel is in fafl a recital 
of the effeft of the authority under which the Defend¬ 
ant adts, and it would be a monltrou^ thing if the court 
of directors were to difmifs an officer without affigning 
a reafon. One fliould be very forry to have any thing 
like a j udgment in favour of a FlaintifF in fuch an action 
as this, than which a more foolifh or a more mifehievous 
one cannot eafily be Imagined: it is much better for 
the Company, for the country, and for tlie FlaintifF him- 
felf, that tlie caufe of his dlfmifTal fhould be flatcd, than 
that it fhould be fuppofed that the £qfi India Company 
did it Juo arhitrio. 

Heath J. It is the conflant prafllce here, at home, 
that when a delinquent guilty o£ fome enormity has 
been brought to a court martial, the commander in chief 
has directed the fentence to be read at the head of every 
regiment. 

Lawrence J. I fuppofe the Flaintiffi's objefl: was, 
to try befote'a jury* the circumltahocs of this gentle- 

H h a; man’s 
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man’s condu£l> by a queftion to be raifed on this record; 
that could never be permitted in this form. But the 
pica is certainly defc£live; for the order is iflued to the 
governor and council and it is not {hewn that what the 
Defendant did, he did as governor in council, he only 
pleads that he did it as governor, and docs not fhew 
how it became his duty to do this in his individual ca« 
pacity as governor. There is a fufficient libel flated on 
the declaration to fudain that: fuppofe the Defendant 
bad received no fuch difpatch from the Company, 
could he have warranted fuch a publication in that 
cafe ? 


Chambre J. The only doubt I have on the fubjedk 
is, that the plea does not date on what account it be¬ 
came an a£l in the execution of the Defendant’s duty to 
publilh this. Can we fuppofe that he had a right to 
pubJifh it in hand-bills and newfpapcrs ? The only au¬ 
thority he fhews, is for crafing the name from the army 
lid, not for the publication. 

The Court permitted the Defendant to amend. 
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Miller v. Robe and Another. 


l8ii. 


May 9 , 


J^EST Serjt. had obtained a rule to fet afide the award If arbitratorf 

of three merchnnts, upon two grounds; firft, that an exi eflive 

film to be paid to 

they had awarded that the Defendants fhouid give to the themfelves, the 

Plaintiff, who was the captain of a Ihip, a bond of in- will refer 

demnity againfl a bill of exchange, which the Plaintiff to^ieduce^h^" 

had given for the raiifom of his vefl'el, ,the Friemlfiip^ of It is competent 

which the Defendants were owners, contrary, as was arbitrators 10 

I. , ^ mqinrc whetlier a 

contended, to tlic enactments of the uatute 45 Gt*!?. 3. ranbm, for which 

€• 72./ 16,; fccondly, that the arbitrators had awarded Plaintiff feekt 

180/. to themfelves for making the award. juttmed by^aiT^! 

treme nei cflity 

Shepherd Serjt. fliewcd caufc againfl: the firfl objoc- within the Aaiure 
tion, upon the ground that the Plaintiff, who had not 45 ^- 3 ' 
furrcndcred Lis vefl'el, buL after a jnoll gallant '^’nlbies'a court of 

with two French privateers of fnpcrior force, had ran- adnilralty to al- 
fomed her in a cafe of extreme neccility, to be approved neceffity. 

of by the court of admiralty, which was legalized by 
the fame fc£lion, and that the vefl’el being libelled in 
the court of Jiwiaicay as conflfcated, on account of this 
ranlbm, be Iiad pleaded the extreme neceffity, and obr 
tained an interlocutory judi^mcnt determining that faft 
in his favour; and that llie inilrumciu recording that 
judgment and giving all colls to the Plaintiff was exhi¬ 
bited before the arbitr.iicrs, who muft be prefumed to 
have found the facb of neceffity* As to the lecond 
objection, that the accounts fubmitted to the arbitrators 
were very long, and del'ervcd a large lee j 


The Court difeharged the rule as to all except the funft 
of l8o4, and as to that, dire^lL'd the prothonotnry to 
enquire what was a rcafonable fum to pay the arbitrators 
for making their award, and that the lum fhouid be re¬ 
duced accordingly, 

was heard in fupport of his rule* 

Hh 3 
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Horne, Demandant; Lodoe, Tenant; Pres¬ 
ton, Vouchee. 


The Court per¬ 
mitted a recovery 
to be amended 
by inferting an 
advowfons which 
had pail'td by the 
general word 
heredifamenUy 
but rufufed to in- 
fert a curacy> 
becaufe the right 
of uominating a 
perpetual curate 
was incident to 
and parcel of the 
rcdlorys 


J^AAC Brecon Efq., formerly of beejlon Sf, Lavx^ 
rencei being feizad of the manor of Beefion^ and of 
divers farms in Beefion^ AJhmenhaugh^ and adjoining 
parifhes, and alfo of the advowfon of Beejian^ and cu¬ 
racy of AJbmenhaugb^ in the county of Norfolk^ by his 
will, after reciting that he was feized of certain con¬ 
tingent remainders in fee, and revt-rfionary eftates in the 
fcveral manors, mefluages, lands, teneinents, and here¬ 
ditaments by him already, (as he thought,) fettled on his 
fon Jacoby and the heirs male of his body, either by 
the marriage fcttlement of his mother, or any voluntary 
or other fettlements, to prevent as far he could, any 
difpute concerning the fame, devifed all and every his 
manors, melTuages, lands, tenements, and horedita- 
« ments in the faid towns, or olfewhere in the kingdom 
of England^ to his fon Jacob Prefton^ and the heirs 
male of his body, and for want of fuch ilTue male, 
to the heirs male of his (the teftator’s) body.” Ifaac 
Prejlon died in 1768. Ifaac Pre^m and Jacob Pteflon 
refpeftively prefented to the living of Beejioti^ and allb 
nominated to the curacy of AjhmenhaugL In 1772, 
Jacob Prejior^ in order to make a tenant to the precipe, 
conveyed, {inter alia)^ fo much of his manor of Beejlon 

as was freehold or charterhold, and all others his 

>* 

manors, mefluages, lands, tenements, and heredita- 
•• ments in Be^on St,Lawencei Afhmenhaugh^ NeaUs^^ 
head^ &c. &c., to Lodgef and declared the ufes to 
himfelf in fee. The recovery Was duly fufFered. 
Jacob Prejlon by his will devifed all his manors, mef* 
fmgesy lands, tenements, and hereditaments to his JiJlers 
” male*^ 


Shepherd 
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Shepherd Serjt. now moved on behalf of- the devifect 
of Jacob Pr^ofiy to amend the recovery, by inferting the 
words, “ Adowfon of Beefon Su Lawence^ and curacy of 
** Afimenhaughy* on the ground tliat the fame paflied to 
the tenant of the precipe under the word hereditaments in 
the deed of 1772 to lead the nfes, upon an affidavit 
that it was believed they were intenrled to pafs. A 
letter frim Jacob Prefony dated November I77i> to his 
then folicitor, was alfo verified by affidavit, from which 
it appeared that he had given in{lru£):ions for fufFering 
a recovery and for vetting in himfelf in fee, not only 
the eftates mentioned in his mother's marriage fettle- 
ment, but'alfo all tlie reft of the Jie^on eUtiie. Mil- 
bank V. JolUffcy 2 Bof. y PulL 580. was cited, where 
the right of patronage to the curacy was cxprcfsly in- 
ferted as well as to the re£iory. 


i8xx. 



Demandant* 


Mansvield C. J. You may infert the advowfon of 
BeefoHy but as to the right of nominating a perpetual 
curate to Afmienhanghy how can that be the fubjedt of 
a recovery? Yoti cannot infert that; it is a thing un¬ 
known to the law ; it is, where a layman is redlor, as 
the Duke of Portlandy for inftance, is redlor in Mary- 
honey and appoints (as he is bound to do) a curate. 


Heath J. The right to nominate a perpetual curate, 
^ is parcel of the re£%ory. 

Shepherd We will give no trouble on that 

point, but infert the advowfon only. 

Rule abfalutcr 


H h 4 
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May II. 


Dick v . Norrish. 


'ip VlainilfT JN this a£tion a rule had been obtained by Lens Serjt, 
falii.y thi' l)f*- fQj. changing the venue from London to Hampfijire^ 

fonitam*K aihdavit r i rrj ■ i. l r c r^- ^ r 

t : Jtaujii' the upon tlic uiual aihdavits that the caule of action arole 
vi ir.ie, the venue wholly in Hampjh'trey and not elfewhere. ^ 

wa<> rr'iauu'dy 
though the Plain- 

ti/r could not Bejl Serjt. now ftiewed caufe upon affidavits, ftating 

undei take to give a£lion was brought for malicioufly fuing out 

material evidi-me r i , i - i n- -i -/r j • 

in l.oiuhnj where ^ cotnmilnon of bankrupt, winch neceflanly illued m 
he had laid it, Middlefexy and fo falfifying the Defendant's affidavit on 
cithtr venue being rule was made; but the Plaintiff, although 

his witneffes all refided In town, and many of them 
were ckrks in public offices, who could not be carried 
down to IVtncheJler to give evidence without great ex¬ 
pence to the Plaintiff and inconvenience to the public, 
was ncvcrthelefs unable to give the ufual undertaking to 
give material evidence in London^ though he could have 
done it In Middl(fex> It was further fworn on behalf 
of tlie Defendant, that all his witneffes refidoil in Hamp~ 
fhh-e^ and that it would be expenfive and inconvenient to 
him and them to try the aftion in London* 


j]iconv 
one ur othe r of 
the pariios. 


Lens Serjt. endeavoured to fupport his motion, ncJr 
thcr party being able to comply with the ufual requifi- 
tions of the Court in the cafe of venue, and, under cir- 
cumllanccs of mutual inconvenience, the rule which 
had been obtained muff prevail. In the cafe of Holmes 
V. Wainnvrlghty 3 Eajl^ 329 -j the Court of King's Bench 
in a (imilar adlion made the rule abfolute. 


-Mansfield C. J. The Plaintiff cannot legally and 
truly fwear, according to legal apprehenfion, that the 
whole caufe of action arofe in Southampton^ becaufe q 

material 
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material part arofe in Middlefex * and it is a queftion 
whetlier we can change the venue, when there is a 
material inconvenience on both fides \ on the one fide 
there would be a material inconvenience in changing 
the venue, by carrying down wittiefles from town, and 
there would be inconvenience on the other fide by 
bringing witnefles hither: we therefore cannot change 
the venue. I do not know whether we can now make 
any rule on the fubjeft, but it would be a very good 
rule, if, with refpc£l to all other counties in the king¬ 
dom, London and Middlefex were to be confidered as the 
fame* 

Rule difeharged. 


i8ii. 





* V- 

Nokrisk. 


Barber v. Barber and Another. 


May XX. 


JTEN^ Serjt. had obtained a rule ntft to fet afide the The rule of 

judgment which had been entered up on the 

Defendant's warrant of attorney, and the feveral writs does not require 

of execution, and to reflore tlie goods and money that confiderailon ^ 

1 ,11 ^ judgment to 

had been levied, upon the ground that there was no 1,^, ijifiorfed on 

defeazance Yrittcn on the back of the warrant of attor- tlic warraiit of 

ney, as required by the rule ot Court of A/iermlt/r/is term Warrant of 

42 G. 3. attoincy be given 

to confefs .judg¬ 
ment abfohitely 

Shepherd nud Befl now flif-wod caufc, contend- for a certain fum, 

ing that no defeazance was rcciuitrd undor the circum- although it be 
fiances of the prefent caih, which were as ftdku^. '11'.e 
Defendants, who were trailers, in IJtn wk'r ib’co, C( ni- that it is given 
pounded with their creditors for 15j*. 6^/. in the pound, 

againh his furety- 

(hip for a fmaller fum, that is not fuch a do bazance as needs to he Indoifed on the 
warrant of attorney. And the PhintiiT needs not to defer exccuiion till the con¬ 
tingency happens. 


out 
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V. 

Barber* 


out of which tlie PlaintMF agreed to guarantee to the 
creditors the third inftalment, confifting of 4/. in the 
pound, and amounting to 5152/. 6 s, id., for which 
amount he accepted bills drawn by the Defendants in 
favour of or for the benefit of the refpedlive creditors. 


which would fall due on the iid of jifril 18xi. 
Thereupon the Defendants gave him, on the 7 th of 
February 1810, a warrant to confefs judgnxent in debt 


for money borrowed for io,OOo/*, upon which warrant 
there was no defeazance indorfed. The befendants had 


alfo, about a fortnight before the date of the warrant of 
attorney, afligned to the Plaintiff a debt of 2000/. due 
to tliem from Clarance, and given him a bill of exchange 
for 5000/., drawn by the Plaintiff and accepted by the 
Defendants, dated 27th December 1809, and payable 
one month after date. It was fworn by the befbndants, 
and had been admitted by the Plaintiff at a meeting of 
the creditors of the Defendants, that the aflignment of 
the debt, bill of exchange, and warrant of attorney, 
were all intended merely for the purpofe of indem¬ 
nifying the Plaintiff againft his acceptances of the 
5152/. 6 s. id., and that there had been no money bor¬ 
rowed, or other confideration; the Plaintiff contended 
that they were alfo given for the purpofe of enabling 
him to provide for the difeharge of thofe bills. But no 
other fecurity, agreement, deed, or declaration, was 
prepared or figned by either party. It appeared that the 
bill of exchange for 5000/., the amount of which re¬ 
quired a 20/. ftamp, was ^ made on a ioj*. flamp only, 
and therefore was void. The Plaintiff figned judgment 
on the 5th of April 1810 for 10,000/. debt, and 40/. 
colls. The Defendants having again become embar- 
raffed, the Plaintiff, without any previous demand of 
money, or other communication with them upon the 
fubjefl, on the ixth January iSix, iffued writs of fieri 
facias, direfled to the fheriffs of London and Surrey, in* 

dorfed 


i 
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dorfed to levy'^i5a/. 6/. 2t/.>*befides poundagei under 
which executions the Defendants goods were Teifed, 
and upon the Defendants having been declared bank- 
ruptSj were fold. After execution levied, the Plaintiff 
paid his acceptances when they became due. Shepherd 
contended, firft, that the giving the bill of exchange, 
which was a collateral fecurity, npt tho confidcration 
of the judgment^ upon a wrong ftainp, could not affcil 
the judgment. If a Plaintiff were to levy execution 
under a judgment given without any confidcration at 
all, or if this Plaintiff had levied to a greater extent 
than his o^n liability on his acceptances, the Court 
would reftrain him, not indeed with reference to the 
rule of Court relied on, which does not apply to fuch a 
cafe, but^bccaufe it would be an abufe of the authority 
of the Court; but the inadequacy of the confideratlon, 
or the total want ■ of confidcration, would not make a 
judgment void at law. This rule of Court applies only 
to cafes where the judgment is not to be entered up 
abfolutely, but only in certain contingencies; but in 
this cafe there was no agreement made rcftralning the 
ufc to be made of this judgment; it was given for the 
very purpofe that the Plaintiff might, by fale of the 
Pefendauts^ goods, and out of the proceeds, raife money 
to difeharge his own liability. 


1811. 

Babbeii 


V. 

Barber. 


n 


Lens and Vaughan Serjts.’ contrh. This warrant of 
attorney is, from the nature of the tranfa£lion, fubjeft 
to a defeazance, namely, that if the Defendants fhould 
take up the bills accepted by the Plaintiff, he fhould not 
enter up judgmeirt. It was never intended that the 
money fhoukl be levied in all events. The debt, too, 
when it fliould be incurred, only by a little exceeded 
5000/.; the judgment was for 10,000/.$ the difparity 
ihews it was intended to be defeazablc on payment of 
the bills, and therefore the Plaintiff was bound to wait 

until 


k 
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Barber. 


until he faw whether the. Defendants would pay the 
bills or not, before he could enforce his judgment, and' 
there -vras a tacit defeazance on payment of the 
5152/. 6 s, 2d, 


Mansfield C. J. Could it be faid that the PlaintifF 
was not at liberty, on this warrant of attorney, to enter 
up judgment the next hour after it was given? The 
Plaintiff's paying the bills, in cafe the Defendants fhould 
not provide for them, was the confuleration of the war¬ 
rant of attorney, but it does not follow that the con- 
verfe fhould be a defeazance of it. It may not be im¬ 
proper fo to enlarge the terms of this rule of Court, as 
that in future the confidcration, as well as the terms of 
dcfrazanco of every warrant of attorney, Ihould be ex- 
prclTcd on the back thereof, but the rule is not now fo. 
The circumflancc which has happened fliews the neceflity 
of the Plaintiff's taking fuch a fecurity ; for he gave the 
acceptances to fave his brothers from bankruptcy ; ht 
was confeious that he was abfolutely liable to the pay¬ 
ment of the 5152/. on the bills ; the creditors might fue 
out a connnilhon, and therefore it was ncceffary he 
Ihould be prepared with his judgment, that if he iliould 
hear any rumour of fuch an intention, he might fuc 
out execution iriRantly, It is impoflible to fay this was 
a defeazance. Tlicrc is no fraud on the creditors, no¬ 
thing diflioncfl, nothing wicked, nothing imprudent. If 
the Plahulff had levied more than the amount of the 
bills he had paid, the Court would fet afide the execution 
as to the furplus ; but there is no reafon here why we 
fliould deprive the PlaintifF of the advantage he has got 
at law, 

Rule difeharged^ 
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Anonymous. 

IN four caufcs the aOidavits were each of them entitled 

in all the four, but there was only one ftamp on 

each adidavit* ^ ufed in more than 

< one caute. 

Bejl Sorjt. objefted that they could not be read, 
bccaufe no indictment for perjury could be fultained 
on them for want of fudicient damps to enable them 
to be given in evidence. 

The Court held the objc£lion fatal, but permitted 
Clayton Serjt., who was oppofed to him, to amend by 
ftriking out three of the names, and forthwith rcfwearing 
the adidavits in the fourtli caufc, which made them good 
affidavits in that caufe. 



May xi» 
An aflidavifc 


Birch and Others v. Stephenson and Others. May ir. 

^OVENANT. The declaration dated that Lord Kefervation of 

Cohrancy being feized in fee, by indenture of loth sl^ acre dur- 
, ' , ing the lali 20 

July 1728, demifed to Ralph Harwood^ his executors, years of a term 

adminidrators, and adigns, amongd other premifes, every acic of 

all thofe three pieces or parcels of meado^w ground com- 

tlie tenant fhould 

plough, dig, car, break up, or convert Into tillage during the fald laft 20 years of the 
tenn, and f) after that rate for any greater or Icfs quantity than an acre, or his term 
than a year. The rent is due in the lall 20 year** if iJie land is then ploughed, whether 
It was firll ploughed within the lart io years or before, and the rent contiimcs payable 
during the 20 years, though the land be again laid down to permanent grafs. 

Land fown to clovers with corn is not thereby rtlloied to a U«to of permanent 
pafture, but is Itill in tillage. 

If a leafe defenbe demWed land as meadow hnil, no other eridcnce is ncreflary to 
prove Uiat it wa$ meadow laud at the coinmenccmcut of the lenn. 

monly 
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nionly called or known by the name of Hawhe^s paris% 
formerly woodland, wdth the appurtenances, lying in the 
parifh of Tottenham^ (except as therein is excepted), to 
hold the fame (except as thereinbefore excepted) unto 
Harwood^ hid executors, adminiftrators, and afligns, 
from the fcaft of the Anunnciatmi then laft part, for 
the term of 98 ycArs, under the yearly rent of 304/., 
on the four fcalis of 5/. John the Michaelmas^ 

Chrlflmasy and the Annunciation^ and yielding and pay¬ 
ing therefore during the laft 20 years of the term, unto 
Lord Colerane^ his heirs and alTigns, at the phicc and on 
the four feaft-days above limited for payment of the 
yearly rent of 304/., the further yearly rent or fum of 
5/. for every acre of meadow or pafture ground thereby 
leafed, which Harwoedy his executors, adminiftrators, or 
afligns, or any of them, ftiould plough, dig, break up, car, 
or convert into tillage, or permit or fuffer to be ploughed, 
digged, broken up, cared, or converted into tillage, during 
the faid laft 20 years of the term, and fo after the fame 
rate for any greater or Icfler quantity than an acre, or for 
any Icfs time tlian a year. And Harwood for himfelf, his 
executors, adminiftrators, and afligns, and for every of 
them, covenanted with Lord Coleranry his licirs and afligns, 
to pay the rent of 304/. yearly and every year during the 
term of 98 years, and alfo the rent or fum of 5/- for every 
acre of the meadow or pafture ground thereby leafed, 
which fliould be fo ploughed, digged, broken up, eared, or 
converted to tillage at any time during the laft 20 years of 
the term, on the feveral days and times, and in fuch 
manner and form as was therein limited and appointed 
for payment thereof, according to the true intent and 
meaning of the feVeral reddendums or refervations afore- 
faid ; the Plaintiff th?n averred the leflees entry, and de¬ 
duced title to the reverfion to the Plaintiffs, and averred 
that on the 30th of November 1807, at Tottenham afore- 
faid, the eftate of HarwQod in thepremifes, by aflignment 

16 thereof 
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thereof made, legally came to and veiled !n the Defen¬ 
dants, who entered and were pofTefled, and averring per¬ 
formance by the Plaintiffs from the time they became fo 
feifed of the reverfiofi, yet, protefting that the Defend¬ 
ants had not, fince they became fo poffeffed of the pre- 
mifes, obferved any thing in the leafe contained on the 
part of the leffee, the Plaintiffs alleged for breach, that 
after the fcaling of the leafe, and during the term, and 
whilfl: the Plaintiffs were fo feized of the reverCon, and 
the Defendants were fo poffeffed of the premifes, and 
within the laft 20 years of the term, and before Chrili- 
tnas^day 1807, old ftylc, to wit, on the 24th day of De^ 
cemher in that year, the Defendants did plough, and per¬ 
mitted and fuffered to be ploughed, divers, to wit, 
65 acres of the faid pieces of the meadow-ground 
called Hanvkds parks^ which ground at the time of the 
making of the leafe was meadow and paflure ground 
of the demifed premifes, whereby, and according to the 
tenor and effeft of the leafe, and the covenant of Har* 
•wood fo by him made for himfelf and his affigns with 
the leilbr and his afligns, the Defendants afterwards, to 
wit, on the feafl-day of the nativity of Su John the Bap- 
iift 1809, old ftyle, became liable to pay to the Plaintiffs 
487/. lOJ., being at and after the rate of 5/. a-year for 
one year and an half of the term, ending on the fame 
feaft-day in that year, for each of the faid 6j acres of 
the faid meadow and paflure ground of the demifed 
premifes, fo by the Defendants ploughed, and had ne- 
gledled to pay the fame- The Defendants pleaded in 
bar of the aflion, that before and at the time of the 
commencement of the laft 20 years of the term, the 65 
acres of ground fo ploughed, and permitted and fuffered 
to be ploughed, as in the declaration was alleged, were 
ploughed, dug, broken up, and in tillage, and conti¬ 
nually from thenceforth until the time when the fame 
were ploughed by the Defendants, as in die fame decla¬ 
ration 


1811. 

Birch 

Stkpneksor. 
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ration mentioned, continued to be and were in tillage, 
and were not, nor was any part thereof, during any part 
of the fame laft 20 years of* the term, until or at the 
time of their fo ploughing the fame as aforefaid, meadow 
or paflure ground of the demifed premifes. And fot 
further pica, as to 243/. 15^., part of 487/. 10/., being 
at and after the ratc^of 5/. a-year for the laft three quar¬ 
ters of a-year, part of the faid one year and a half of the 
faid term ended on St. John^s-day 1809, old ftyle, for 
the 65 acres of meadow and pafture fo alleged to be 
ploughed by the Defendants, they pleaded, that they 
did not, within or during the fame three quarters of a 
yeitr, jdough, or permit or fuffer to be ploughed, the 
fume 65 acres of meadow and pafture, or any part 
thereof, nor Iiad or continued the fame, or any part 
tliereof, in tillage*, in or during all or any part of that 
time. And thirdly, they further pleaded, as to the fame 
part of tJic j'ame fum, for the fame time, and acres, that 
they tlie Defendants, before Michaelmas-day 1808, old 
ftyle, to wit, on the 24th day of December 1807, and on 
divers other days and times between that day and the 
Ivift-mcntioued feaft-day, fowed the fame 65 acres of 
meadow and pafture ground fo ploughed by them as 
aforefaid witli^/w/, and had continued the fame in and 
fo fowed with clover from thence hitherto, and that 
they had not at any time lince the feaft-day had or con¬ 
tinued the fame, or any part thereof, in tillage. The 
Plaintilis demurred to the firft plea, joined illue upon 
the fecond, and replied to the third plea, that the De¬ 
fendants, fince Michaelmas 1808, old ftyle, until the, 
fcaft of St. John the Bapii/l 1809, old ftyle, had and con¬ 
tinued the prcniil'es in tillage. The Defendants joined 
in demurrer, and the laft iftue. 


Bijl Serjt. in Eafter term 18 ii was heard in fupport 
of the demurrer. The conftrudlion contended for by 

1 the 



IN THE Tiety-fibst Yeab OF GEORGE ni. 


An 


the Defendant is, that if the whole of the meadow 
land had been ploughed up 20 years and one day before 
the end of the term, the Defendants might continue it 
in tillage during the refidue of the term, without any 
increafe of rent, which is totally oppofite to the ’ 16501*8 
intention. 


1811. 

BmcH 

w. 

STBnunoirt 


Sellon Serjt., centri, contended, that if the whole of 
the land had been ploughed up more than 20 years be¬ 
fore the expiration of the term, the over-rent was not 
intended to attach, although it fliould be continued in 
tillage. This was a peculiar cafe. The ferm was fo 
long, that the tenants had a fufficieOl intereft to induce 
him to make the mofl: proHtable and valuable application 
of the land for the firft 78 years; the leflbr, therefore, 
knew that he could rely on the tenant's judgment and 
fenfe of his own intereft, to difeover what that moll 
valuable application of the foil would be, whether to 
tillage or pafturage, and he knew that whiclifoever was 
the moft profitable to the tenant for the firft 78, would 
be the moft valuable to the reverfioner to be continued 
for the laft 20 years: all he meant, tlierefore, to provide 
for, was, that no change detrimental to the leflbr Ihould 
be introduced during the laft 20 years, but that the ftate 
of the property which flcill and experience of the land 
had previoufly proved to the tenant to be moft beneficial, 
and which would tlierefore be fpontaneoufly adopted 
during the greater part of the term, fliould be continued 
during the latter end of the term for the lelTor's benefit. 
•There would be great hardfliip attendant on a different 
coiiftruftion : for an aflignee, taking the term after 70 
years, has no means of knowing which acres were in 
pafture at the commencement of the term, and may 
fubjeft himfelf to over-rents to an enormous extent. 
This, too, is in the nature of a penalty, againft which 
the tenant may be relieved. \^Man^Jidd G. J* You 
VOL. III. I i mnft 
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mud enforce that argument in a court of equity^ it can¬ 
not be liftened to in a court of law} but a very great 
authority in a court of equity has faid, that a refervation 
of looL per acre for ploughing pafture land, is not a 
penalty.3 If the afllgnee is not the firft perfon who 
ploughed up this land, he did not convert it to tillage, 
and is not therefore^ within the breach, nor fubjeA to 
the increafed rent, for thofe words can apply only to 
the firft a£f of breaking up. The Defendant is in by an 
under-Ieafe, and had no notice of the covenant. 


Mansfielo C. J. Really, Brother, on the words of 

this covenant there is no doubt; we cannot tell exactly 

what was the rcafon of inferting this reddendum^ but we 

* 

Tnay fappofe the lefTor thought it would be clearly more 
advantageous to the leiTee to let the pafture lie till to* 
Wards the end of the leafe i but ihat he might be 
tempted in the latter end of the terns by the immenfe 
profits attending new broken land» to purfue a courfe 
for his own profit which would be injurious to the 
inheritance: but we cannot fpeculatc upon the rcafons 
which induced the parties to enter into this contrafl; 
we muft be bound by the words> which arc, ** the mea¬ 
dow or pafture ground hereby leafed/’ It is argued 
that the meaning is the fame as if the parties had faid, 
which fliall be meadow or pafture at the commence¬ 
ment of the laft ao yearsif they had meant that, it 
would have been very eafy to have faid, any land which 
jhallbe meadow or pafture at the commencement of the 
laft 20 years of the term. That would, however, have 
been a very improvident contra^ on the lefTor’s part; 
for the tenant Would have had nothing to do but to 
)^in ploughing, no longer before the commencement of 
the laft 20 years, than would fuffice him to pafs the 
plough over the whole of the meadow and pafture 
ground before the laft 2« years begun. The cafe has 

3 been 
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been atgued as if the words were, plough, dig, ear, ani 
convert into tillage; and it has been faid there could be 
no breach unlefs it were the Defendant who converted 
it into tillage $ but the words are, plough, dig, ear, «r 
convert into tillage, and we cannot fubftitute new 
words for thofe which the lelTor has ufed. And even 
if that were not the motive for inferring this covenant 
which I have fuppofed, but if it were in the leflor’s 
mind that the leflee might be at liberty to plough it all 
up during the firft 78 years of the leafe, then this refer* 
vation would operate to compel the tenant to let all 
which was ever meadow at the time of the demife, be 
pafture again for the laft 20 years. 


r8it. 

Bmcu 

v; 

SXS30QPI|KNNu 


Heath J. I agree with my Lord in the conftru^iion 
of this reddendum : it precludes the tenant from plough¬ 
ing during the laft 20 yearsp whether the land was firft 
ploughed before the beginning of the 20 years or after^ 
the words ear, plough, &c. apply, if the pafture land had 
begun to be ^ploughed before the 20 years, and the 
words << convert to tillage’* pafture land 

firfl: began'to be ploughed afterwards. The value of 
the rcverCon of tilbge land is much lefs than of pafture 
land, which is a fufficient reafon why a leflbr fhould 
infert fuch a covenant. 


Lawrence J. I am of the fame opinion. I agree 
with my brother Sellon that it was a matter indifferent 
to the leffor what was done during the firft part of the 
leafe, fo long as his reverfion was not injured j therefore, 
he fays, you may do what you will during the firft 
period, but whatever was meadow when 1 demifcd, 
muft be meadow for 20 years before I take it back, that 
I may receive it in the ftate of ancient meadow. 



Chambrs 
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Crambrr J. There Is no fort of ambiguity what¬ 
ever in thefe words: they are alternative: the firft 
words, ear, plough, dig, &c. apply to the cafe of the 
meadow land being plouged up before the laft ao years 
of thfe term, the other words provide for a beginning to' 
plough up during the latter part of the term. It is per- 
feftly well known that the value of the inheritance of 
tillage land is much lefs than of meadow land. There 
is no doubt or queftion upon the ^cafc ; the leflbr 
has chofen to ufe thefe words, and we cannot vary 
them. 

Judgment for the PlaintilF. 


Shepherd Seijt., in fupport of the demurrer, and Lens 
Serjt,, in fupport of the plea, took notes for a further 
argument, but the Court refufed it. 


The iffiics were tried at the Wejlmbijlcr fittings after 
7 >/«/Vyterm 1811 hefoxe when the evi¬ 

dence was, that the clofes mentioned in the declaration^ 
had been in tillage for about 40 years pad : and no evi¬ 
dence was given, except the leafe, of their having ever 
been in any other date. They were ploughed in 1807, 
and bore corn at the harved 1808, with which corn red 
clover and white clover were fown, and two crops of 

hay were cut from the clover in 1809; the land had not 
• 

been fincc ploughed, Mn confequence, as it appeared, of 
the tenant’s apprehenfion of the prefent aftion. It was 
proved by a perfon of Ikill that a good farmer, intending 
to lay down arable land to permanent padure, would 
not have proceeded by fowing merely clovers for that 
purpofe. The witnefs confidered it as land dill in til¬ 
lage,-although it had hot been fince ploughed.^ Lem 
Serjt., for the Defendant, contended, that the land had 
not been and was not now continued in tillage; and 
thRt he was therefore eitlitled to a verdi£t on thefe 

ilTues. 



IK THE firtYi-wnw YeIk Of GEORGE III. 



ifiues. He alfo made a pointy which did not arife on 
the record^ that if the land was not continued in tillage, 
the over-rent would ceafe. Mansfield C.^. m^s clearly 
of opinion, that the rent would remain |iayable during 
the refidue of the term, whether the ladd continued in 
tillage or not; but held that the evidence did not prove 
that the land ceafed to be in tillage; ^nd di^£led the jury 
that fo long as the land remained in corn, or in clover Town 
with the corn, it was ui.a ftatc of tillage. In order, however, 
to enable the Defendants to raife this queftion, it was 
agreed by the Plaintiffs, that it Hiould be found for the 
Defendants that, as to one acre, they had laid it down to 
permanent palture for the laft three quarters of a year 
dated on the record ; and as to the refidue, the jury 
found a verdict for the Plaintiffs, with liberty for them 
to move to increafe their damages by entering up judg¬ 
ment non obfiante verediEiOy for the three quarters rent of 
the other acre, in cafe the Court fliould be of opinion 
that the lading down that land to permanent padure did 
not extinguidi the increafed rent thereof. 


1811. 


BmcH 

V.- 

StEPHENSOKr 


Accordingly Shepherd Serjt. having on a former day 

in this term obtained a rule nift to increafe the da-"^ 

mages, (upon which occafion the Court agreed that the 

Plaintiffs might well have demurred to the two lad 

pleas,} 

# 

Lens 2X1^ Sellon Scrjts. on this day (hewed caufe : they 
contended that the over-rent was to be payable only fo 
long as the plough was going, and called in aid of their 
condruftion the words of the reddendum, that the rent 
was to be after that rate for any lefs time than a year’* 
that the land might be in tillage* 


Shepherd and Bejl, contril, applied this exprelEon to 
tlie contingci^cy of the tenant breaking up fome of the 

I .i land. 
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w. 
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land, at a time wken lefs than a yeat of his teriB mif^t 
remain unexpired} admitting, that the lefTor had fd &r 
made an improvident contrafi, as it would perOitit a 
tenant to fcouige paftures of a century's prefervation 
with an exhaufting fummer crop, wlule there was, left 
than a fingle year's over-rent referved in that cafe to 
compenfate the leiToic deftruAioh. 


The Cmrt held it to be clear, that laying down 
the land to permanent graft again, would not proteft 
the ledee from the future accruing over-rent, and made 
the 

Rule abfolutc. 



May 14 . 


Thomas v . Rhodes. (<z) 


A bankrupt! 

v.ho had brought 
an aiflion to try 
the vaiidity of his 
commifliona and 
obtained a verdi^lt 
pending a rule 
to fet it afide! 
ftcretly confcHcd 
judgment to one 
of bis affignces! 
who was the pe¬ 
titioning creditor! 
for a fum of 
money in dif- 
charge of his debt 
and the coiU of 
the aiflioni in con- 
iideration of the 


Second commiflion of bankrupt^ (a firft having 
been fuperfeded for want of evidence of the a£t of 
bankruptcy,} iflued againil the Defendant on the petition 
of tlic Plaintiff, whereon the Defendant was adjudged 
a bankrupt, and the Plaintilf and other perfons proved 
debts under the commiflion to a confiderable amount, 
and the Plaintiff and Lever^ a creditor, were chofeh 
aflignees under that commiflion, and empowered Gray 
to take the Defendant’s goods, under which, authority 
Gray did take them. The Defendant thereupon com¬ 
menced an action in this court againil Gray for fo do¬ 
ing, which aflion was defended for Gray at the expctice 
of the Plaintiff and by his attorney, being the folicitor to 


dw petitioning creditors confenting not to oppofe the bankrupts petition for a fuper^ 
/ideas. The Court fet afide the judgment, on the bankrupt’s application, on 5 Geo. a. 
r. 30./.34* 


(tf) Chamhre J. was aUeot on this day in confeqnence of indifpofltion. 

the 
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the commilHony and upon the trial, before Man^eld C. J., 
the Defendant obtained a verdi^k for the value of the 
goods, fubjef^ to leave to move for a new trial. In 
Trinity term i Sop a motion was made, and a rule ni^ 
obtained for a new trial, and in the following vacation, 
pending that rule, a treaty of compromife took place 
on the behalf of the Defendant, ai^ the PlantifF, with> 
out the knowledge of Z.rvrr, the other aflignee, and 
without the knowledge of any of the creditors of the 
Defendant, who had proved debts under that commif- 
iion, except the TlaintifF; in purfuance of which treaty, 
an agreement was entered into, and ligned by the Plain¬ 
tiff, Defendant, and Gray^ on the 26th day of OStoher 
1809, the original of which agreement was left in the 
hands of the Plaintiff; and at the fame time the De¬ 
fendant executed a warrant of attorney, to confefs 
judgment at the fuit of the Plaintiff, for 400/., fubjeft 
to a defeazance. The agreement recited tliat Gray, by 
the authority of the affignees under the commifllon, 
had taken away divers goods of the Defendant, and 
then had the fame in his poffcffinn, and that a verdid 
had been obtained in the a£lion by the Defendant 
againft Gray for 65/., the reputed value of the goods, 
and cofts, and that if the verdidl fliould ftand, the le¬ 
gality of the commiffion would be negatived, but that 
Gray had obtained a rule nijt for a new trial in that 
a£lion, whereby the application of the Defendant to the 
Lord Chancellor, to fuperfede the commillion on the 
footing of that verdifl was neceffarily deferred till next 
term i and that to obviate that, and other difficulties 
and inconveniences, and to put an end to various liti¬ 
gations and difputes, the Defendant and the Plaintiff, 
the petitioning creditor for the commiffion, had that day 
come to an account, in which the Plaintiff had credited 
the Defendant a fum of money as the eftiniated amount, 
and in full difoharge of his cofts of the aflion againft 

I i 4 Gray, 


1811. 

Thomas 


Vm 

Rhqdri. 



CASES IN EASTER TERM 


480 


1811. 



Thomas 


V. 

Rhodes. 


Grayy and recicedf that all other juft allowances of debts 
and credits, for cofts and otherwife, had been made 
between the Defendant and the Plaintiff, and that the 
liquidated balance in favour of the Plaintiff' was 200/., 
which the Defendant, by the direftion of the PlaintifF, 
thereby fignified, had that day fecured to be paid by a 
warrant of attorney Rearing even date, (and which war¬ 
rant of attorney the Plaintiff thereby declared to be in 
full fatisfaftion and difeharge of all hjis demands on the 
Defendant, and on his eftate and effc£fs,) and it was 
thereby declared and agreed between the three parties, 
that the goods Ihould be reftored to the Defendant, and 
fhould be conveyed at the expence of Gray to the De¬ 
fendant's dwclling-houfe within fix days, and which 
goods ftiould be accepted and taken by the Defendant 
in full fatisfaflion and difeharge of the 65/. damages; 
and that the aftion fhould be no further profecuted 9 
and it was further agreed that the commiffion fhould be 
fuperfeded on the petition of the Defendant for that pur- 
pofe, without any oppofition to be made by the Plain¬ 
tiff, but who, on the other hand, fliould do every thing 
in his power to forward and effedt the fuperfedeas: and 
laftly, that in cafe either from the interference of Lever^ 
the other affignee, or other creditor or creditors, or 
otherwife, the Lord Chancellor fhould refufe to fuper- 
fede the commiffion on the petition of the Defendant, 
(fuch proceedings for the fuperfedeas to be forthwith pro¬ 
fecuted by the Defendant or his folicitor, and in no 
ways negledled,) then the warrant of attorney fhould 
be null and void, and fhould be delivered up to be 
cancelled, and that Gray fliould^be liable to the cofts of 
that adiion, to be taxed 5 but with refpedt to the 65/, 
damages, given by the jury, Gray was, on the refto- 
ration of the goods, within the time and manner afor&o 
faid, wholly releafed and difeharged therefrom. 


Th^ 
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The defeazance on the warrant of attorney, ftat^d 
that it was given for fecuring the payment of the fum 
of 200/. and intereft, to be paid, as to 33/. 8^., 

part thereof, on the 26th day of O^ober 1810, and the 
remaining fum of 166/. 13/. 4//., by quarterly payments 
of 8/. 6 s* each then next following *, that fum of 
200/. being a balance of the fum oi 401/. due from the 
Defendant to the Plaintiff, after allowing what money 
the Plaintiff might have received under the two com- 
miflions ilTued againft the Defendant, or that might be 
due from the Plaintiff to the Defendant, md after al¬ 
lowing all coils, charges, damages, and expences that 
the Defendant or his folicitor might have, or claim, 
agalnil the Plaintiff or Gray, or either of the aiiignees 
under the two commiffions iffued againft the Defendant, 
or any cofts or charges the Defendant or his folicitor 
might have or claim againft the Plaintiff, Gray, or the 
affigiices under the two commiffions, for any proceedings 
that had already been had, or might hereafter be had, 
under or by virtue of any petition, order, aftion, judg¬ 
ment, or in any wife however, the Plaintiff not op- 
pofing the Defendant's applying for and fuperfeding 
the lail commiilion againft him by the Plaintiff. But 
that no judgment was to be entered up or execution to 
iffue againft the Defendant, till deftiult fhould be made 
in payment of fomc one iuftalment of .^he fum of 200/., 
and in cafe of fuch default execution (liould iffue only 
for the inftalmcnt or inftalments due, and not for the 

N 

whole remaining dfbt, together with the cofts of the 
judgment on the firft levy, and the cofts of the execu¬ 
tion and officer on every fuch levy; and the judgment, 
if entered up, w'us to ftand without being revived till 
the whole of the principal and iiitereft fhould be fully 
paid off and fatlsfied. 'fhe Defendant afterwards pre- 
fented a petition to the Chancellor to fuperfede the com- 
TTiiffion, on the ground .of the verdi£t againft Gra^ 

with 


*181 r. 
Thomas 
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with which petition the PlaintifF was duly ferved, and 
which came tb a hearing in due courfe, and no counfel 
or folicitor appearing for the Plaintiflf^ His Lordlhip, by 
his order> dated the 10th of March 1810, ordered the 
commiflion to be fuperfeded accordingly. The Plaintiff 
having entered up judgment on the warrant of attorney^ 
and executed a writ pf JUri facias^ and a writ of capias 
aifaiisfacundum, on which writs the Defendant had 
paid into the hands of the Sheriff of MiddUfex fuma 
amounting to 53/. 10/. Pell Serjt. had on a former ^ 
day obtained a rule nifi that the judgment might be 
vacated, and that the feveral writs of execution iffued 
and executed thereon might be quathed, and that the 
fum of 53/. ioJ.» paid by the Defendant into the 
hands of the Sheriff of Middlefex might be returned to 
the Defendant. 


Bifi Serjt. now (hewed caufe: he contended that the 
ftatute 5 G. 2. r. 30. f. 24. would not aflift the Defen* 
dant in this cafe \ that ftatute, he faid, as was manifeft 
from the preamble, was made for the benefit of cre¬ 
ditors, and if this application had proceeded from a 
creditor who had been hindered of his debt by this 
tranfa£lion, there might have been fome colour for the 
application: but this motion originated with the bank¬ 
rupt himfelf, who being party to the fraud, if it were a 
fraud, fo far as related to the intercfts of the other cre¬ 
ditors, both he and the Plaintiff were in pari dsliBoy 
and the Court would not alEft him. Tranfaflions, 
fraudulent as they refpcct others, are good as between 
the parties, and it was not competent to the Defendant 
to impugn the fecurity he had given, after having reaped 
the fruit of his af^. 

Zhtphtrd Serjt. and Pell in fupport of the rule. The 
preamble of the feflion (hews that the a£l was made as 

well 
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veil to proteA tilie bankrupt himfelf from oppreffion, 
fe that no advantage might be taken of the hard&ip 
of his fituation, as to protefl his property from an 
undue application. The procefs of the Court is here 
put in force, if not illegally, yet unduly, and the Court 
will therefore interfere to fet it afide. The accord of 
the Plaintiff to the fuper/edtas, by pot coming in to op« 
pofe it, is, itlelf, a fraud on the rights of the other cre¬ 
ditors and the juftice of the country. 



i8ir. 







Mansfield C. J« This cafe is a little fingular in its 
circumftancese The bar have not founds nor do I 
knoWf any cafe exactly fimilar. But it is plain that 
the legiflature thought, and all mud concur in that 
opinion, that it is wrong that any man fuing out a com- 
miflion, Ihould gain an advantage to himfelf, in which 
all the creditors do not {hare. Here, the firft com- 
miffi9n was fuperfeded by order of the Chancellor, 
(there not being evidence then to fupport it,) and a 
fecond commiflion being fued out, it is a doubt, whe¬ 
ther, on the verdi£t, it could be fupported} the Plaintiff 
was the' petitioning creditor and aflignee; it was his duty 
to fupport the commilTion if it polfibly could be fup- 
ported. This fecond commiflion is taken out on the 
fame debt, due to the fame petitioning creditor, on the 
fame aft of bankruptcy. What then does the petitioning 
creditor' do ? After receiving his dividends pari pajfu 
with other creditors, he puts 200/. in his pocket, thus 
applying to his own ufe the other creditor’s money; 
for it is ftated that the aoo/. is a balance due to him 
after the fums he has received. It appears therefore 
that he confents to fuperfeding the commiflion upon 
having that fum of 200/. fecured to him by warrant of 
attorney. This gave the Plaintiff, as a creditor, an ex¬ 
traordinary advantage, for it not only deprives the others 
of thMr dividends under the commiifion, but puts the 

Plaintiff 



4*4 


CASES iM EASTER TERM 


1811. 

*■ ""V" “ 

Thomas 


RjHODSi* 


PlaintilFin a very favourable Htuation for fecuring his 
own dcbt> to the exclufion of the other creditors} there¬ 
fore it is iit that the judgment and execution lliould be 
fet afide. 


Heath J. I am of the fame opinion. This tranf- 
adlion is bottomed in* fraud with refpeA to the other 
creditors, and in oppreflion withrefpe£t to the bankrupt. 

Lawrence J. I do not think the circumftance of 
the application being made by the bankrupt, makes 
any difference ; for the a£k was made fnr the prote£lion 
of bankrupts. 

Rule abfolute. 


Majf 14 * 


De Roufigny V. Peale. 


’ll a caufe, 
which id meant to 
be defendedi is 
called oni and 
tried as an unde¬ 
fended caufe, in 
ronfequcacc of the 
Defendant’s at¬ 
torney ncgledl- 
inj; to deliver 
hij» briefs, the 


'^HIS caufe had flood firft In the caufe^paper for trial 
* at a fittings in term; when the caufe was called 
on, the Defendant’s attorney had delivered no brief to 
his counfel, although he had had a confultation with 
him the preceding night} and the caufe being thus un¬ 
defended, a vcrdidl pafled for the Plaintiff, Soon after 
the verdi6l had been recorded, the Defendant’s attorney 
came into court with a brief to inftruA his counfel to 


Court will gnat a tJlC Caufe. 

new tiKu, com¬ 


pelling the Defen¬ 
dant’s attorney to FaagiattSerju now moved .to fet afide the verdi£l, 

pay the colls, as ^ new trial, on payment of cofls. 

beiwt'cn aitornev 

s 

and clierr, out uf .... « 1 1 1 

kis own pocket. Court held, hat it would be only encouraging 

tixe negligence of attornies, to grant fuch an indulgence, 
in the ordinary way, at the client’s cxpence: attornies 
ought to know that they are amenable to their clients 

for 
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for the confequences of fuch negleft ; neither would it i8u. 
be putting the Plaintiff in the fame fituatlon if they were 
to grant the rule on the payment of cofts between party ' 
and party : they therefore granted a rule ni/if which on PBAtR. 
a fubfequent day was made abfolute^ for a new trial| 
upon payment by the Defendant’s attorney, out of 
his own pocket, of all cofts as between attorney and 
client. 



$ 

Doe, on Demife of Prior and Wife, 

Salter. 


Majr ij. 


jr jiNS Serjt. moved for an attachment againll the 
leffor of the Plaintiff, for not paying the cofts of the 
nonfuit, which had paffed upon the merits, in this eject¬ 
ment ? lie moved upon an affidavit that a adfatis- 

faciendum had been fued out againft the nominal Plain¬ 
tiff, and ferved on the leffors of the Plaintiff, and as 
they had not paid the cofts upon fight of that writ, and 
the allocatur of cofts, it was conceived they were now in 
contempt. 


Tlie only mode 
of recovering the 
coHs of a nonfuit 
upon the merits 
in ejedtmenty is to 
fen-e the leflbr of 
the Plaintiff witlT 
a copy of the 
confcnt-rule, and 
allocatur of coffs, 
and to attach him 
if he does not 
obey. 


The CourthfAi. that the only mode to get the cofts of 
a nonfuit, which proceeds upon the merits, in ejc£lmcnt, 
is to ferve the party with a copy of tlic confcnt-rule, 
and allocatur of cofts •, after which, an attachment may ' 
iffue: and Mansfield C. J. expreffied a hope, that no¬ 
thing fo abfurd as a capias ad fatisficiendum againft the 
nominal Plaintiff would ever again be heard of. 

Rule refufed. 
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Filmer V. Delbbr. 


After an order 
of reference has 
been made with 
the confent of 
counfel and at- 
tome/y the Court 
will not fet It afide 
on an affidavit by 
a party exprefsly 
denying'liis at¬ 
torney’s authority 
to refer; though 
the application be 
made before any 
ftep taken by the 
arbitrator^ except¬ 
ing the appoint¬ 
ment of a meeting. 


^LATTON Serjt. moved to fet afide an order of nifi 
prkis by which this caufe had been referred to a 
barrifter^ on an affidavit by the Defendant^ ftating that 
ihe had exprefsiy defired her attorney not to confent to 
any rule of reference. No ftep had yet been taken by 
the arbitrator^ excepting that he had appointed a diftant 
day for a meeting, in order to give time for this motion. 
Ilf anfwer to a queftion by the Chief Juftice, whether 
there was any precedent for the Court’s interference in 
fuch a cafe, C/ayton Serjt^ cited the cafe of The Mayor 
of Morpeth v. Lord Carlijley antoy where the Court 
intimated that an application might be made to them 
to vary the terms of the rule of reference. 


Mansfield C. J. That was where it was thought 
that the intention of the parties had been mifunder- 
ftood; but here is an exprefs agreement to refer pro¬ 
perly entered into by counfel and attorney ; it is now 
faid that they had no authority to enter into that agree¬ 
ment ; if fo, the Defendant’s remedy is by z&ion againft 
her attorney. There would be no end to thefe applica¬ 
tions if the Court were to interfere; fuch interference 
would lead to collufion ; when a party did not like the 
profpe6l of the reference, he would fay that he had never 
given his attorney authority to refer. 


Rule refufedt 
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Thackthwaitb V. Cock, and Others, '4flignees 

of Moore a Bankrupt. 


was an aflion of trover for hops. Upon the 
trial of this caufe at Guildhall^ at the (ittiOgs after 
Michaelmas X^xm 1810, before Mansfield the cafe 
appeared to be, that the Plaintiff', in Ncvemher 1808, 
purchafed 78 pockets of hops, the goods in queftion, of 
M^re, who was a hop-merchant, and paid for them, 
and agreed with that the hops ftiould remain In 
Moore^^ warehoufes at the rent of a penny a pocket prr 
week until the Plaintiff* (hould think it advantageous to 
re-fell them. In 18 to Moore became a bankrupt, and 


A cuftom that 
purchafin of hops' 
from hop-mep* 
chants ihall leave 
them in the mer- 
chant*s warehoule 
for the purpoie of 
rcfile, upon rent, 
undiftmguifhed 
from the mer¬ 
chant’s fiock, is 
not fuch a cuftom 
of trade as win 
prevent the hops 


his allignees, finding thefe goods on the premifes, and becoming 

conceiving thefe hops to be goods in the ordering and SwS^t’s 

difpofition of the bankrupt, within the ftatute 21 Jac.x. affigDees, in cafe 

c. lo. /Ill., refufed to deliver them to the Plaintiff, of^pkruptc^ 

^ J ^ as being m his 

The Plaintiff endeavoured to take the cafe out of this poi1eflion» ordc^ 
ftatute, by proving a cuftom of the trade for purchafers of anddifpefitiea.. 
hops to permit their hops to remain upon rent in the hop- 
merchants’ warehoufes: one witnefs had known hops to 
remain five years, and another nine years, in that man¬ 
ner, and all the witneffes fpoke to the frequency of the 
practice. The bankrupt, being called as a witnefs, 
ftated, that when the Plaintiff made his purchafe, he 
had alked of the witnefs, whether it was not ufual to 


leave the goods on rent in the fame warehoufe, who 
anfwered that it was; he admitted, however, that he 
had feldom known any left fo long as thefe. The hops 
were expofed to the view of perfons coming into the 
warehoufe to purchafe, promifeuoufly with the other 
goods of the bankrupt \ they were not diftinguifhed by 
any confpicuous mark from Moords goods, becaufe any 
thing that would draw attention to the length of time 
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they had been on fale, would hurt the fale of them. No 
THAomwAiTB warehoufe room had been charged or received 

V, . before the time of JHoore*s bankruptcy) but an oiTer to' 
pay had been made by the PlaintiflF to the aflignees. 
The jury found a verdia for the Plaintiff, with , one 
ihilling damages, the Defendants undertaking to deliver 
the hops. « 

Lens Serjt. having in the laft term obtained a rule ni/$ 

to fet afide the verdift and enter a nonfuit, 

« 

* Shepherd and Bejl Serjts. in this term IheWed caufci 
They firft obferved, that the form of the rule was 
wrong, for that if the Defendants fuccccded, they 
would be entitled only to a new trial, not to enter a 
nonfuit. They contended that as Moore bad no general 
authority from the Plaintiff to fell thefe goods, but 
merely held them upon rent, he had not the pofleflion, 
order, and difpofition of them as owner, neither did he 
take upon himfelf the fale, alteration, or difpofition of 
them as owner. The words in the ftatute were all con*- 
nested by a copulative, not by a disjunctive, conjunction, 
and it was therefore neceffary, that the bankrupt fhould 
have all of thefe to bring the cafe within the flatute: 
Moore had none of them except the mere poflefTion : he 
was a mere warehoufe-keeper, and came neither within 
the words or the fpirit of the aCt; for the cuftom of 
the trade being known, the pofTeffion of the goods could 
not induce others to give that credit, which conflitufeed 
the mifehief intended to be remedied by the aCl. The 
mere'pofleflion of the goods, if reconcileable witlv any 
other purpofc than the ordering and difpofition of theth 
by the bankrupt as owner, does not bring the cafe 
within the aCl; and this feature forms an important 
diftinftion l)etwecn the prefent cafe and that of Horne 

Baber, 9 215. ^ but even there, Le Blanc J. threw 

I out, 
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out, that if there were a cuftom of the trade, it would 
take the cafe out of the ftatute. 

Lens Serjt. contrh. The vifible ownerlhip of thefe 
goods was in Moore, and it was proved that if there had 
been any mark to diftiiiguifli them from Moore^s goods, 
the very objeft of leaving them with hini would have 
been defeated, which was, to give them the appearance, 
in' the eye of cuftomers, of being part of Moore^i, {lock ; 
for if it had been known that they had been fo long in 
hand, it would have hurt the fale of them ; nor would 
they fell fo well, if it Vicerc known they were there 
on account of another perfon. This fccret mode of 
dealing is therefore dirciflly within the (hitutc, Moore 
is not a faftor, but a merchant. In Horne v. Baker, 
the fort of ufage alluded to was a practice of lotting 
diftillers’utenfils for rent; but that is a very different 
cafe from an ufage to leave goods intended for fale in 
a warehoufe, indiftmguifliablc from the goods of the 
merchant. As to the argument drawn from the copu¬ 
lative particle in the adt, if that be well founded, no 
goods of another can ever in any cafe belong to the 
aflignees ; for the law is not to attach unlcfs the bank¬ 
rupt flialhhave completed all the a£ls mentioned in the 
ftatute, one of which is the fale, and if that is com¬ 
pleted, of courfe the aflignees cannot afterwards have 
the goods, fo that the adl would by tliis conilrudlion 
be Tendered totally infuflicient. And whether the bank¬ 
rupt could, as between himfelf and the Plaintiff, have 
fold thefe goods or not, that cannot a£Fe£t the law of 
bankruptcy, and the rights of creditors, fo long as the 
goods were purpofely made undiftinguifhable from the 
bankrupt’s property, that it might not be fuppofed they 
were the goods of a perfon necelTitated to fell. The 
bankrupt had, befides, another warehoufe, not fo open 
to infpcfkion 5 but thefe goods were kept among his 

Vot.III. Kk fale- 
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18s I. fjileable flock. Pcrfona who came to buy his own hops, 

^ * faw thefe hops too. 

TiXACK II WAITE 

v. 

Cock. In the courie of the argument Mansfield C. J. 

cxpre/Tcd his opinion that the authorities extant were 
wholly inconfifteiit with, and an anfwcr to, the argu¬ 
ment drawn from the conjunction in the aCl being co^ 
pulativc and not disjunctive. He had never before 
known the queflion made, that it was nccellary to prove 
Ibmc act of difpofuion of the depofited goods, much lefs 
that the bankrupt inuft e:t"'»‘cife all the aCts mentioned 
in the ftatute, before the goods can become part of his 
flock. 

Lawrence J. obferved, in the courfe of the argu¬ 
ment, that what was faid in the cafe of Horn v. Bahery 
chiefly rcfpcCtcd pieces of machinery, vats, and otlicr 
fimilar utcnfils, which In their nature rcfcmbled fixtures; 
but that loofe vefTcIs, of w-hicli it is ufual for the ^of- 
fe/Tors to be the owners, wc»c goods within the difpo- 
fition of the bankrupt. In the counties of Nottingham 
and Leicejlevy it was extremely common for the working 
hofiers to have on hire the pofleflion of flocking frames, 
valuable machines, which they were unable to purchafe, 
and which came within the rcafon of job carriages, job 
horfes, and the like. 

I 

Chamdre j. obferved, that in Horn v. Baker, reliance 
was placed on ihe circumflance, that two out of three 
former owners had continued in pofTeflion, the third 
having retired, w^hich, the Court thought, was quit® 
fufEcient to give the reputation of ownerfhip. 

Mansfield C. J. delivered the opinion of the Court. 

It feems to the Court, and the more I confider it, the 
more I am llrcngthencd in that opinion, that though 

tlic 
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the cuftom of a trade may have the effe£l referred to in l8ii. 

Horny, Baker^ it muft be a cuftom much more clearly „ 

. ' Thacxthwaiti 

proved than this is, and muil be fuch a cudom, that 
perfons dealing with the traders may foe and know that CocC* 
the goods may pofTibly not be the property of the pof- 
feffor. Here is a cuftom to put no mark on the hops, 
fo that no perfon may perceive or‘know that they are 
not the property of the feller. The rcafon is, that after 
hops have laid a year, they deteriorate; and therefore 
if ji, jB., or any other ear mark, were vifiblc, it would 
hurt the falc when that marl^got old and known ; and 
therefore they arc not to be diftinguiflied fiom the com¬ 
mon ftock of the feller. There is not, therefore, fuch 
a clear, dUlinft, and precife cuftom proved, as would 
enable others to fee that ihefe may not be the hops of 
the polTcftbr. The cuftom i^, to let I'.ops which arc fold 
remain in fuch a manner, tliat it may not be known that 
there has been a fale. The objection againft tlifeloling 
the real owner would be eafily obvi.itetl, by Ji.iviiig a 
feparatc w.irehoufe, m^vrked as a warclioul'e >or hops 
held tlicre for the benefit of the perfons who had bought 
them. I therefore think the verdict is wrong; and it is 
unnecefiai y to grant a new trial, becaiile I Jiavc no idea 
of any evidence that can be given, coiififtently with the 
evidence given in this cafe, that could prove any fuch 
cuftom as is reejuifiteto fupport this action. 'I’here mull 
therefore be a 

Rule abfolute for a nonfuit. 


Kk 2 
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1 


Clarkk and Another, Executors of Lennard 

V. Gorman. 


The Defendant 
in pninn^ In bail, 
milMiItrurti'il ihe 
fi'.-z'T as ro the 
V,hrji:{{n name of 
one of two Plain- 
tifls: iht' Plaln- 
atto.nry 

ihi'f'cupon fworc 
lliar theic were no 
hail in that a'^ion> 
a-'.d mo' ( that 
the Deli’nhmiN 


^EST Serjt. had on a former day moved that the De¬ 
fendant's aitorntfy might pay the PlaintifF his "debt 
and cods, and the cods of that application, upon an 
affidavit of Mr./////, the Plaintiff's attorney, that 
the Defendant's attorney had put in no bail in that 
caufe, but had ncverthelefs fuod out a fuperfedeas^ and 
had difcluirged the Defendants out of cudody. The 
Court, confidering this as a grofs abufe of their procefs, 
granted a rule hift. 


attornpj r.iijM.t 
pay dv;ht<5 anrl f offs 
for Aipcrfediug 
th«. 

The Co.h t cllf- 
charpccl ilu* rule 
with cods, to be 
paid hy the at¬ 
torney fo Iwearhig. 


Shepherd Serjt. now fliewed caufe, whereupon it 
appeared, that tlie Defejidant's attorney had ferved no¬ 
tice of bail, who aftually juflified, and the Defendant 
applied for and obtained the allowance of bail^ but 
what Mr. Jofeph Hill meant by fwearing that there were 
no bail in that caufe was, that the Defendant's attorney 
had given in to the filazer the name of Henry Hen- 
man indead of Edward Henman^ as one of the Plain- 
tifls, who were neverthelefs deferibed as executors of 


Lennard. 


Bejl, in fupport of his rule, admitted that he had 
himfelf been mifled by the nice wording of the affidavit, 
to fuppol'e that no notice at all of bail for the Defendant 
had been given by his attorney; but though he had mif- 
conccivcd that fadl, the affidavit was legally true; for 
there were no bail in the caufe of Clarhe and Edward 
Henman againft German, 


Mins- 
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Mansfield C. J. The affidavit is grofsly falfe in 
fubftance: no honeft man would have fworn to it. 

The Court difcharged the rule witli cofts, to be paid by 
tlie deponent. , 


1811. 

Clarkr 


V. 

Gokmax, 



Foy V. Bell. 


May «r. 


was an upon four policies of infurance, 

efFefted by A, Gordon^ as agent lor the PlainiifF, upon 
tlic lliips Vigilant^ Paradife^ Fricde^ and Florae from 
various Northern ports to England: the PlaintllT claimed 
a lofs upon the Vigilant of 99/. 4^, 4^/. per cent,^ amount¬ 
ing upon the Defendants fubfeription to 297/. 13/., and 
a return of ten per cent, upon the Defendants fubferip- 
tions on the other {lups, for convoy and arrival) amount¬ 
ing to 90/. more ; making together the fum of 387/. 13X. 
The Defendant gave notice of fet-off for the premiums 
upon thefe very policies, and for the premium of an¬ 
other policy elFctlcd by the Plaintiff through the fame 
agent with tl^p Defendant on the fhip JVUheimlnai to¬ 
gether amounting to 582/. 15X- Upon the trial of the 
caufe at the London fittings after///A/rjj term 
appeared that the Plaintiff, who refided at Pillau^ pro¬ 
cured A. Gordon^ who was a young man juft embarking 
in bufinefs, to effeft the feveral policies in queftion, 
upon an affurance that he would addrefs the Ihips to 
him, and permit him to receive the freight, and reim- 
burfe hinifclf thereout for the amount of tlie premiums; 
upon a communication of this propofal to the under¬ 
writers, they gave Gordon credit for the premiums* 
The Plaintiff aJfo remitted to Gordon^ whom lie had 
drawn into other tranfaftions with him, bills on Thorfi^ 
ton and Bayley^ which the latter refufed to accept, 

K k 3 alleging 


Aliliough gene¬ 
rally an under¬ 
writer Jiaving fnb- 
Icriliud a policy, 
and ihereby con- 
fefled the receipt 
of the premium, 
is cltopped from 
aftcrwaids claim¬ 
ing the premium 
agaiiifl: the al- 
furfri, yet ivhcre, 
hv the fraud o^ 
the aluired, the 
uiulerwruor b in- 
dmed to give cre¬ 
dit for the pre¬ 
miums to the 
broker, and the 
broker to give 
credit to the af- 
fujed, the under- 
w. iter is entitled 
to receive the 
premiums from 
the alTured. 
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i8rt. 



Toy 


•i'. 

Bxll. 


alleging that Uiey waited for fome explanation from the 
PliiintifF, but that all would bo right, and in the mean 
time oil’crcii to uccomnuniatc the Plaintiff by accepting 
his own bills for tbe like amount upon the fecurity of 
thefe policies, which Ctordcn accordingly depofited in 
their hands. The Plaintiff, inftead of configniug his 
fliips to Gordotiy as he had promifed, configned them to 
Th'jynt:)u and Bayle^y and alligned the freiglit to them, 
fo that Gordon was left deftitute as well of the means of 
receiving the lofs on the Vigilant^ and returns of pre¬ 
mium, as of the expelled funus to arife from the freight 
for the payment of tire premiums to *-he underwriters. 
The Defendant, therefore, claimed now to fet off the 
premiums, which he had never received, againft ihc lofs 
and returns to which he was liable. Tlie jury, thinking 
that when the underwriter figns a policy, and thereby 
acknowledgv's the receipt of the premium, the account is 
finally clofed between thenffuved and underwriter, found 
a vcrdi£l for the Plaintiff. 


Letts Serjf. hawng in this term obtained a rule n'tfi f 
fet afide the verditt, and have a new trial, 

^^Serjt. fliewcd caufe. He contended that it was 
not corupctent for the underwriter to difpute the faff of 
the payment of the premium, which he had f:!cmnly 
acknowledged on the policy, againft theaffured. In the 
cafe of Dalzel v. Afair, i Cntnpb. N. P. 532., which 
bore at leaft as much the afpe£t of fraud as this does, 
the policy was held to be conclufivc evidence of pay* 
nient. The diftIn£llou is taken in the cafe of Airy v. 
Blandf 1 Parky 6 Ed, 34., that as between the broker 
and underwriter .he policy is not conclufive evidence of 
the payment of the premiums, but as between tlie un¬ 
derwriter and affured, it is conclufive# If there had 
keen any fuggeftion of fraud, that was a fa£l to be tried 

1 by 
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by the jury, who have found that therc^was no fraud. i8u. 

[^Lawrence J. obferved, that the hke verclifl: had been ' 

found in the cafe of Mavor v. Simeon in this court, . 
pojl. 497. yet the Court did not think that the find- Bisll. 
ing concluded the fa£l, there being evidence of fraud.] 


Lens and Vaughan Scrjts., contr^, contended, that 
there was in this cafe abundant evidence of frauii. The 
credit wliich Gordon obtained was created and kept up 
by tlie reprefentations whlcfi the rhiiiuiff enabled 6V- 
don to make to the Defendant, It did rot llieiehire lie 
in his mouth, to claim a rcpayme:it of prciuiiinis as 
having been paid, wliicli in truth never V'^erc paid, and 
which failed to be p.ud throu^th the PlaintiiT’s own 


grofs treacliery, withoct 'n Icalb allowiiig thofe pre- 
niiuni'i in account. \_MaNif;G:l C. J. fu^'^jcded, v/Iic* 
thcr if the Pi.iiiitiil' procured the policies to he cdKcled, 
knowing; that the jnerniums Wi*e not paid, and that he 
never inten.dc'd to iupply the funds to pay t’ncei, iliat 
fraud would not make the policy void, and in fucli c.ife 
the confctjucMicc would be tliat th.e Plaintitf would not 
be entitled to recover the iofs upon the VigUant,~^ Lens 
denied tliat tlie policies would be void. 


The Court were all of opinion that there ou^ht to be 
m' new trial. Tl;e jury were llrongly imprefled in this 
cafe, as they were in tlie cafe of Adavor v. Siniecnj with 
the general dot^rinc that the tranfa£lion is cJofed when 
the underwriter writes his receipt, and that he cannot 
afterwards fay the premium has not been paid. But the 
Plaintilf knew, as appeared by his ov/n letters, that 
Gordon was perfeftly unable to pay thefe premiums. 
The PlaintilF had prevailed on him to elFe£luate thef« 
policies, in effecting which he knew that Gordon, ac¬ 
cording to the common courfe of bufinefs, got receipts 
for this immenfe smd he knew that the Defendant 

K k 4 mull 
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*Vm 

Bill/. 


* 


muft give thefe receipts. The Plaintiff knew that Gor» 
don had no fund out of which that money could have 
been paid. He knew that, according to the Courfe of 
buCnefs, though receipts were to be given by the un¬ 
derwriters who fubferibed the policies, yet in fa£fc no 
money had * ever pafled between the underwriter and 
broker: he knew h« had promifed the broker to put 
into his hands the proceeds of the cargo of the Vigilant^ 
and that he fliould alfo receive the freights of the other 
three fliips; and tlien with regard to the freights, he 
has given the freights of thefe three fhips to Thornton 
and Bayiey; they became the afHgnecs of the fhips, 
and received the freights, and therefore the Plaintiff 
knew that the broker never paid the premium. Know¬ 
ing then that Gordon received the receipts, and that he 
never would pay the premium, he brings aflions in this 
court to recover back premiums which he knew never 
were paid, nor could be paid. So that this is a mon- 
ftrous propofition on the part of the Plaintiff, who fays 
by this a£lion againfl the underwriters, return me that 
premium which you never received, but which you 
ought to have received, and which you would have 
received, if I had not cheated the broker, by promifing 
him this fund out of which he vras to pay the premium, 
and then diverting it into another channel. It is impof- 
fible that can be fupported, and therefore there muft be 
a new trial. 


Rule abfolute. 
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Mayor v. Simeon. 


THE PlamtifT declared^ lhal In 
confidcration that thePlalntiiThad 
before that time^ as an infurcrtun¬ 
derwritten certain policies of af- 
furance as to certain fums there¬ 
in fubferibed agoinil his name 
on the /hips and ^ncrchandizcs in 
thofc policies rpccliicd> without 
receiving the prentiums therein 
mentionedy the Defendant un¬ 
dertook to pay him fo much as 
the premiums amounted to> upon 
requeft: there were alfo a count 
for interefty and the ufual money 
counts. Upon the the trial of 
the caufe* at the London fittings 
after Michaelmas term 18099 
before Mnnsjidd C. J., it ap¬ 
peared that the Defendant liav- 
ing long employed Haynesy a 
broker9 to effe*^ infurances for 
lilm ; and the broker being con- 
fiderably indebted to him on the 
balance of accountS9 and the De¬ 
fendant much fufpedling his cir- 
cumilances9 it was agreed be¬ 
tween themj in order to keep 
the broker from bankniptcy^ and 
to liquidate his debt due to the 
Defendant* that Haynes fhould 
continue to effedl infurances for 
the Defendant as ufual* and 
fhould debit him with the pre- 
miumst but (hould lodge all the 
policies in the Defendant’s hands* 
and permit him to receive the 
lofles and returns of premium. 
The broker accordingly efle<Sled 
policies with the various perfons, 
the premiums on which amounted 
to ia*ooo/.> and amongft othci*s 
with the Plaintiff* none of whom 
ever received the premiums* but 
credited the broker with the 
amount: thebroker lodged the po¬ 
licies in the hands of the Defen- 
danty who never paid the broker 


the premiums. This courfe of 
dealing continued until the pre¬ 
miums for which Haynes credited 
the Defendant* exceeded the ba¬ 
lance due to aim by 200/.* the 
DefendSnt then ccafed to employ 
Haynes to effe^ any more po¬ 
licies. It was contended for the 
Defendant* that the Plaintiff 
having acknowledged on the 
face of the policies the payment 
of the premiums* was eAopped 
from claiming them as againft 
tlie underwriter; if he chofe to 
give credit to the broker* that 
was at Ilia own rifk ; but to the 
broker alone could he refort for 
payment* if he did not infift on 
receiving it at the time of ex¬ 
ecuting the policy. If this were 
not fo* there would be an end 
of tlic whole fyAem of under¬ 
writing. The fpecial jui*y, un¬ 
willing to fubvert fo important a 
branch of trade* found a verdiA 
for the Defendant. 

Cockell Serjt. had obtwed a 
rule nifi for Tutting alide the ver- 
didl* and having a new* trial* 
againft which 

Shepherd and Befl Serjts.* in 
Hilary term i8io» fhew'ed caufe* 
As to the fpecial contra^ Rated 
in the Aril count* there was no 
evidence whatever of any fuch 
contra^ being made in fadi* and 
it was not a contradl which 
could arife by implication of law* 
for the contradt which the law 
would imply* muA be according 
to the ufage of the trade; and 
the ufage of the trade was di- 
redlly in oppofition to any fuch 
pradlice. Haynes was employed 
to eiTedt infurances after the ar¬ 
rangement 


18x0. 

May I4« 

An underwiter 
after executing a 
policy and giving 
credit to the 
broker for the 
premium* may 
recover the pre¬ 
mium againft the 
underwriter, if it 
appear that the 
allured* to cover 
a balance due 
from the broker 
to himfelf* pro¬ 
cured him to ef- 
fcdl the infurance* 
debiting the af- 
fured in account 
with the pre¬ 
miums* and 
lodging the poli¬ 
cies in the hands 
of the aiTured 
to enable him to 
receive the lofles. 



49 * 


CASES IN EASTER TERM 



Matok 

9iM£OK. 


rangement between him and the 
Defendant, precifely In tlie flime 
way a» before, there waj no al¬ 
teration made in the manner of 
doing bufinefs : no communica¬ 
tion upon the fubjedt was made 
by Haynes to the uudLTwnt'Jrs; 
if, therefore, the balance of pre- 
Tniums, ujion the Aaicmcnt of 
accounts between ILiyncs and the 
Defendant, had been in favour 
of Haynesy his afii^iv’es, (he 
having beconsc a bankrupt,) 
would have had a right to re¬ 
cover tluj. balance of premiums 
again/l the Dofendaut. 7 'he De¬ 
fendant did not create lliefo vov- 
ages and cargoes for the purpotb 
of gel ting money from the un¬ 
derwriters ; he was prorceding in 
the oi’dinary courfe of liis incr- 
chandi/e, and caiifcd Haynes to 
proceed in the fame wniy, mak¬ 
ing only this alteration, tha^ he 
required pcrniinion to rertive the 
lofll's hiinidf, wliich he had a 
right to do. 'II V. Mah't 

I Campb, ^3Z., was precifely fi- 
milar. This is not the cafe (to 
which Cockell compared it,) of a 
man, who fufj>edling his credi¬ 
tor, makes a large piirchafe of 
him, as in Martin v. Pciutri/st 
4 Burr, 2476-? with intention to 
fet off the prices. All the cafes 
prove this principle, that the 
contradl of alfuranee is a contra^ 
betvreca the affured and tlie 


broker, not between the afTured 
and the underwriter, and the 
bargain' is fuch, that, in the 
language of BuUer J., Gro've 
Dubois, I T.R, 125., “ It makes 
“ no difference whether at the 
“ time of making the policy, 
“ the underwriter knew' the j)rin- 
“ cipal or not: ’ he Irnfted to the 
broker, and credit wns given 
to him, not to the other.*^ 
^Lanvrcnce J. That cafe turned 
on the cffotSl of a del credere 
Lommiffion. You fay that there 
is*a diftiiiifl contra^ between tlie 
broker and the underwriter ; but 
if the ri.’^lucd be not a party 
how' could no liic on tlio lofs* 
'J'hr argument requires, that at 
Icafl this ftiouUl be a trijiaititc 
coulra(ft, for the underwriter en¬ 
gages to pay a lofs and to return 
prciniunis.J 

Jjdjornaturm 

Ccckell and Meirjball Scrj Ls., on 
a fubfequ(’nt day were heard in 
fupport of the rule, mid the Couit 
took lime for crnfidciaiion ; but 
the rule w'as difeharged two days 
after upon a confpiomll'c. And 
on this day the caiife being 
named, the Counfcl informed 
the Court tliat it was conipro- 
mifed, fo that no jmlgmcnt w'st 
given J but the ijiclinatiuii of the 
Court was vifibly in faruur •£ 
the PUintliK 
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Mellisii V. Staniporth. 

f 

^^HIS was an ailicn upon a policy of infurance at and 
from Gottmhurgh to the rtiip's port of difeharge in 
the Baltic^ warranted free from capture and feizure la difeharge, does 
the Ihip’s port or ports of difeharge, upon the (hip not i icludc cap- 

Stiwarronv^ and the infurance was declared to be on fea*oi”throu^d« 

goods : the premium was ten guineas per cent, to return of the port by 

five pounds for arrival. The lofs was averred to be by I forcejfluing 

hoftile capture on the high feas. Upon the trial of difeharge- 

this caufe at Gctildbiill, at the fittings after Hilary term 

l8ll before Mansfield C. J., it was proved that at the 

time of cfFefting this infurance, the circumftancc of the 

warranty contained in this policy made the dilTcrcnce of 

one half in the premiums upon this riik. The velTel, 

having on tlie 20th of Augujl taken a pilot on board at 

Porhl, who informed the mafter that the French were in 

pofleflion of Wlfmnr, came to an anchor in the open 

fea, at the fouth point of the illc of Poehl, about one 

German mil^ and three quarters, or feven Engii/b miles 

diftant from JVtfmar, at which place Ihe was deftined to 

deliver her cargo, not within the reach of any guns 

from the Ihore \ and on the fame day, about five hours 

after, eight French foldiers came ofF in a boat from 

Wtfmar and took pofTeflion of the vcfl’cl, and on the fol- 

lowing day a French officer coming off ordered the (hip 

under weigh, and brought her to an anchor three or 

four miles further in, but in the roads of Wifmar, not 

in the harbour, as flie drew too much water to enter 

the harbour of Wifmar, in which were only eight of 

nine feet water. The captors difeharged her cargo in 

the roads, and carried it on fliore in lighters. The 

mafter of the veflel and other witneffes proved that he 

•ould have gone further in, within two EngUJb miles of 

tht 
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the harbour; that the place where he caft anchor was 
not within the port of Wifmar; that vcfTcls do not dif- 
charge their cargoes there, but ufually approach four 
Englifh miles and a quarter nearer to Wifmar before they 
begin to difeharge their cargoes; that there were two 
fathoms water in Wifmar roads, and that tliis veflel, 
which drew not more than eleven'feet water, could have 
fafely gone in within three Englifl) miles of the ftiore. 
The reafon why the pilot did not carry him into Wifmar 
roads itnmediately on his coming on board, was, that 
although the wind was fair loi him to carry the fhip in, 
it was not fair for him in cafe of danger to get out 
again. The Chief Juftice being at that time of opi¬ 
nion (o) that it was a queftion of law whether the veflel 
were in port within the meaning of the warranty, the 
jury found a verdid for the Plaintiff, fubjeft to this 
point referved. 

Accordingly Lens Serjt. having obtained in this term 
a rule nifi for a new trial. 

Shepherd and Bejl Serjts. fhewed caufe, contending, 
that upon the words of this warranty, which like other 
conditions muft be ftridlly and literally conftrued, it 
was wholly immaterial whether the capturing force 
iflTued from the port of difeharge or not, provided that 
the veflel was not within the local ambit of the port of 
difeharge at the time of her capture ; on the other hand, 
a veflTel captured within her port of difeharge would be 
equally within this warranty, whether the capturing 
force had come from the coaft of the oppofite country, 
or had iflued from the port. The only queftion was, 
as to the local poiition of the fhip at the time of this 

(a) But fee Rejner Pearfon^ contra^ si JVbv., Michaelmas 
term, x%i%tpoftn 


capture 9 
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capture ; and it was quite clear from the evidence, that 
file was not then w'ithin her port of difcharge $ the rea- 
lons why (he had not been brought within that port 
were alfo imniciterial, but if it was fit to enquire into 
them, the reafoii in this cafe was a very good one, it 
was the duty of the mailer to his employers not to run 
his ihip into the jaws of danger, from which he could 
not again extricate himfelt. .This was a much ilronger 
cafe for the PiaintifF than the Pillau cafes, in which the 
vclTels had arrived at a fituation where they ufually 
lighten ill preparation for palling the bar, and the cap¬ 
tain had adually gone on ihore to the cuftom-houfe 
with his papers. The circumftance of having a pilot 
on board docs not mark the vefTel as being in port. No 
veflel can legally come up the Thama or go round the 
back of the Ijle of Wight without a pilot: Yet it can¬ 
not be faid that all veifels in thofe fituations are in 
port. 


l8ti. 


MBLliUH 

V. 

SXAIQIFORTU* 


Lens and Vaughan Serjts. contrh. The port of def- 
tination furniihing the hollllity intended to be guarded 
againft by this warranty, this lofs is, within the mean¬ 
ing of the warranty, to be borne by the alTured. In 
the Pillau cafes the force did not ilTue from the port of 
difcharge; the Tilfit privateer, which made the cap¬ 
tures, came from Dantzic ; had it come out from Pillau, 
the lolTcs would have been within the warranty. The 
jury have not determined the point as a fa£l, whether 
this velTel were in port or not, they have exprefsiy re¬ 
ferred that point to the confideration of the Court. If 
the veflel had been loll ofl* the fouth end of the Ifle of 
Peehl, by capture by an extrinfic force, certainly that 
would be one of the perils againft which the underwriters 
infure. 


Manspielo 
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Mansfield C. J. In this cafe the jury certainly 
were ftruck with that which is obvious to every one> 
that if a captain, afting either with or without the 
orders of his owner, means to be taken, lie was as cer¬ 
tain of being captured in the (ituation where this veflel 
anchored, as in port; fo that if he were difpofed to 
pra£life fraud, it njight be very eafily praftifed ; here 
the fhip waits hve hours oiF the fouth end of the Ifle of 
Poehl; the mailer being alkcd why he did not weigh 
anchor and depart when he fiw the foldiers approach¬ 
ing, faid that the wind was fair to go in, but not to 
come out. But the difficulty ia^i how to fay, in the 
words of the warranty, that the fliip was within the 
port; if flic were within her unloading ground, that 
would be a ftrong ground to fay flic was within the 
port, though not literally; but here Ihe is four miles 
from the road, and if four miles will not proteft her, I 
do not fee how five would ; nor do I fee how we can 
fay that the Plaintiff has not a right to recover. Whe¬ 
ther the underwriters can form a warranty to meet the 
mifehief in fome other way, may be confidered ; the 
warranty might be againft any force in or ilTuing from 
the port of difeharge. 


Rule difeharged. 



IN THE Fifty-fimt Year OF GEORGE III. 


Waters Rees, one of the Bail of Sir W. 

Mansei-l Bart. 






Maj aa» 


^HRPHERD Sorjt. moveJ for a rule that the pro- If a Plaintiff 

thonotarv, in taxiiii; colls on the iud;3:mcnt obtained recover a judg- 
^^ , r for riionef 

m this caufc by the PlaintiJ, might be dircfted to com- andintercl^ 

putc interclt at 5/. per cent, on the fum of 1181/. lox., cannot there- 

tho amount of a jiidgn^'iit figned the 6th day of July ba^Ito pay^him 

1810, in an a£l:ion in which the fame Waters was intereft on the 

PlaintilT, and Sir W. Mcwfell Bart, was Defendant, and 
. • I r • . judgment as part 

in which action Rees and T. Waters did in Eajlcr term, of his colts. 

50 Geo. 3., enter into a recognizance of bail upon this 
condition, that if judgment fliould be given for the 
Plaintiff againft Sir IV', ALtn/ell in that a£lion, then the 
faid Sir W, Alanfell Ihouhl fatisfy all fuch damages which 
fliould be adjudged to the Plaintiff'againft him, or ffiouid 
render his body on that occafion to the prifon of the 
Fleet : he prayed for this intereft to be computed from 6th 
July 1810 to I/4th May i8ti, when the fum of ii8i/* 
was paid to the PhintilF in part fatisfaftion of his 
judgment againft Sir W. Manfelly and that the Plaintiff 
might be at liberty to fue out execution againft Rees 
for what was then remaining due on the faid judgment 
againft Sir W> Maufell^ and for fuch intereft, and cofts 
fo to be computed and taxed, and for ftieriff*5 poun¬ 
dage, cofts of levy, and all other incidental expences. 

The circumftances ftated were, the adfion was ajfutnp^ 
fit for money lent and in^tercll thereon, the Plaintiff 
ilTued a writ of capias ad fatisfaciendum againft the 
principal, but being unable to take him, he proceeded in 
Michaelmas term againft the bail. 


Lens Serjt. (hewed caufe againft this rule in the firft 
inftance. This is a novel attempt, and doe^ not come 

witlun 
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i8ii. 

Waters 


V. 

Rees. 


within the terms of the recognizance. For it is plain 
that the Plaintiff never did or could recover this intereft 
againft the principal in this action, whatever he might 
do in a new aiftion upon the judgment, but it is only 
in this action that thefe bail are liable. It would be pe¬ 
culiarly hard to fubje£t the bail to this burthen in the 
prefent cafe, becaufe their principal, by leaving the 
realm, has put it out of their power to furrendcr 
him. 


Mansfield C. J. (after enquiry made of the officers). 
We have never known any inftanccs of this having 
been granted, which is a fufficient anfwer to the prefent 
application: we ought not to load the bail with more 
liabilities than they at prefent incur. 

Rule refufed. 



May S4« 


If a perfon 
enter into bond 
by a wrong ‘ 
Chrtjlian name^ 
and be fued on 
fuch bond, he 
Ihould be fued by 
fuch name. A 
declaration againft 
him by his right 
name, ftatiug that 
he, by the wrong 
name, executed 
the boadi is bad. 


Gould and Others, Adininiftrators of Robinson 

•0. Barnes. 

Defendant, Jofiph Barnes^ entered into a bond 
to Robtnfin by the name of Thomas Barnes ; through¬ 
out the bond he was called Thomas. In debt on 
this bond, the Defendant was fued by his real name 
Jofephy and the declaration ftated that he, « by the name 
and defeription of Thomas Barnes^ of &c., by his certain 
writing obligatory, fealed ^ith his feal, acknowledged 
himfelf to be held and firmly bound,” &c. The De¬ 
fendant pleaded non ejl faBum. At the trial of the caufe 
before Lawrence J. in Guildhall, at the adjournid 
fittings after Hilary term, Be^ Serjt., for the Defendant, 
contended, that upon diis declaration the Plaintiff ought 
to be nonfuited ; Lawrence J. however permitted the 

13 Plaintiff 
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Plaintiff to take a verdi£l;, and faid, that as the objec¬ 
tion was on the record, the Defendant might move in 
arreft of judgment if ho fliould think fit. A rule nj/i 
for that purpofe was applied for and obtained on a for¬ 
mer day; and in fiipport of the application Hyckman v. 
Shotbolty Dyer 279. and Field v. W'tnhw^ Cro> Eliz* 
897., were cited. , 


X8ii. 

Gould 


• v % 

Baunss. 


On tills day Vaughan Serjt. (hewed caufe againft the 
rule. 


LAM'Rr.Nti: J. Is not the cafe of Clarke v. IJlcudy in 
error, Lut^au 894. tliro^^ly to the point ? Is there any 
thing in this ? 

Vaughan admitted, that if the Defendant h.id 

been fiied by the n^mc of Thomas^ and had pleadcii in 
abatement that his Jiaiiie wnj Jefeph^ lie wouhl hai’e beer, 
eftopped by the bond j but contended that the flicrilF 
could (a) not have executed final procel's againlt him by 
the name of Fhomas without being a trcipailor. 

Chamhrf- J. If the Defendant had pleaded in abate¬ 
ment, it might have been replied, that ho was known as 
well by the one name as the other, and the bond would 
have been evidence of it. 

Rule abfolute {b), 

(/») 1/Vf I KolL 8A9, /. <;o.y (/*) Ctil, If 7 *-C cf tC'. ? f 

R^rk \\ T 


L I 


VoL-lIh 
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So 6 


l8ii 


MiIJ 34 - 

Tiic Coutl will 
iioi li*: a 

aiivl 

cxv\ii»i<>n ill e;ci5l» 
niont in oj il'.T to 
let in a person to 
detVncI) tijongli he 
juake nn alfu-Uvit 
feitjnj; foith a 
clt*ir iitlc> ami 
oiler to pa/ colh. 


VoiCy on the Demife of Ledger, v. Roe. 

J^/l'lUGH^N Serjt, mov^d that the judgment and ex-* 
ecutiou in this cafe might be fet afide on payment 
of colls, and that one Paleih^rpe might be let in to de¬ 
fend : and grounded his motion on an affidavit made 
by Palethorpey wherein he fw^ore that the premifes de- 
feended from his grandiathtT to his father, and from 
his father to him, fubje£l to the payment of 5/. to the 
churchwardens, by whom this aclion was brought; that 
the churchwardens had brought feveral other eje£lments, 
and had never proceeded beyond declaration, and that 
therefore, wdien this was ferved, he thought it would be 
AS ufual, and did not inllruft his attorney. The Court 
however laid that if Pakihovpi had a good title he might 
bring his ijocliuent. 

Rule refufed. 



Maj 24 . Feise and Another v. Aguidar, {a) 


If a Brit/jOi 
Iubjec?l has an In- 
terell in any part 
of a cargo, on a 
valued policy, he 
may recover to 
the extont of the 
policy on a count 
aveiTni^ iat.T.d 
in hiniJi'If, 'A' J;=' 
proves Ihinc* Ints;- 


'J'HIS was an aftion upon a policy of infurance upoft 
goods, valued at iy,cco/. Several perfons had 
contributed to form this cargo, refpeflively becoming 
partners with the PlalntilFs in various aflbrtments of 
goods which thofe perfons chofe. The PlaintilFs were 
interefted in the proportion of four parts in nine of the 
wh.ole, and the other perfons, fomc of whom were alien 
encmios, were interefted in the other five parts: the 


reff, ahhcji'gji* 

slieu eucii'ics ni^y he inU'ivfted in other parts of ihe cargo. 


(f7) Sea Fayle v. Bourdilhny and Felfi v. Bilit vol. 4* 

the luff cafe in thh term, poJi,y p. 4. 


Plain** 
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Plaintiffs had written inftrudtions to their broker to 
infure four parts in nine for the account of the Plaintiffs 
and others ; but there was no evidence that any others 
than the Plaintiffs had acquired any intereff in thofe 
four parts. The Plaintiffs obtained a verdict upon 
a count in which they had hid the iniercil in them* 
felvcs. • 


tSii. 


V. 

AOVUiAJt. 


Lens Serjt. had obtained a rule to fet a(ide this 
verdifk, upon the ground that in this count the interefl: 
was not duly alleged, for that the 19,000/. w^as intended 
to cover the whole cargo, and therefore the interefl 
ought to have been laid in all the perfons into*- 
reffed. Upon the other counts the queftion of alien 
enemy aroie, whofe interelt was not protefled by a 
licence to Fetfe and Co., on behalf of themfelves and 
others. 


Shepherd and Bej} Serjts- fliewed caufe, and Lens and 
Vaughan Serjts. endeavoured to fupport the rule. 


Mansfield C, J, Suppofe other perfons befides the 
Plaintiffs were interefted, yet if the Plaintiffs were in* 
terefled (^7), is not that fufficient in the cafe of a 
valued policy ? It has been held again and again, 
that it is unncceffary to prove the amount of interefl 
under a valued policy. Therefore we mud take it 
that the value infured is tlie value of the Plaintiffs* 
interefl. 

Heath J. This objeftion certainly was not ftarted 
at the trial; no doubt it appeared that others were 
interefled in the other five parts, but Fetfe and Fannius 

(<z) See the cafe of Coken v. Hannamt 5 Jul^f Trinity tens, iSro, 


H 2 


had 
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l8ii. 

pBfSR 


Aguilar. 


had 3 fcVcral intereft in the four parts; the purport of 
the inftrudlions to the broker were, to I'jfure, as to thofc 
four parts, for their account, an*^ thn account of others 
who may intereft themftilvesi, 1 . in thofc four parts. 
It was competent for the Plaintiff i to infure their fc- 
parate intereft, as It was competent for others to choofe 

whether they would Infure their’s or rot 'Ino Defend¬ 
ant ought to have (hewn that others did acquire an in¬ 
tereft in thofe four parts, before he could rnifc this 
objection. 


admitted that both anfwcis vrcrc deciu 
without going into tlie coaflruction of the 

the 


VC, and 
licence. 


Rule was difdiargcd. 

it 



llaj 24 « 


Goldschmijoi V. Whitmore. 


A fentenceron- ^'HTS was an aftion upon a policy of infurance at and 

demning as cne- from to any port in the United King- 

tny 8 p’ operty a / t ^ o 

cargo, which the dom. On goods as intereft might appear: in cafe of cap- 
m^ftcr had bar- 


ratroufly carried 
into an enemy’s 
blockaded port, 
although it may 
be concluiive evi¬ 
dence that the 


ture, feizure, or detention by any power whatfoever, 

the underwriters were to pay the lofs within a months. 

Upon the trial of the caufe, at the fittings after Hilary 

term i8ii, before MansfieldQ. J., it appeared that the 

veflel Anna Cafkerina^ on board of which were the goods 

cargo was enemy’s infurcd, and which were jointly the property of the 

property at the Plaintiff and of certain Hamhurghers^ failed from Ham- 
time of capture . n. , i i r * 

andcondemna- hurghy deftmed by the affured for a port in Englandy but 

tion, does not dif- that the mafter barratroufly ftiaped his courfe for a 
prove the allega¬ 
tion that the cargo was loll by the captain’s barratroufly carrying the cargo to places un¬ 
known, whereby the goods became liable to and were confifeated. 




blockaded 
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blockaded port in Holland^ and being taken by zxiEng- iSii. 

Vifk cruizer, was libelled in the EtwH/Ij court of admi- ^ 

Ooi^nscHMii^ 

ralty, and coiuh nincd “ as belonging to the enemies of 
our lord tlie king, or othervvile liable to confifeation.” Whitmore. • 
The Plainiill' h:ul averred the lofs to be, that “ the raaf- 
“ ter of the ilnp, in a barratrous and fraudulent man- 
“ ner, took and carried tiic falJ Ihip or veflll, with the 
« fald r[Oods on board, to places to the Plaintiff un- 
known, by means whereof the goods became and 
M'ere fubje^l to capture, feizure, and conHfeation, 
and were accordingly captured, feized, and confif- 
** cated, and wholly loft to the Plaijitilf and the other 
" perfons intcrollod.” After verdict for the Plaintifli 


Lens Serjt. in this term obtained a rule nifi tofet afide 
the vcnlicT, and enter a nonfuit upon two grounds ; 

I 

lirfl, that the licence v/liich l)ad been produced at the 
trial, (the terms of which it becomes unneceflary to 
flate on account of the ultimate decifion of the Court 
on that point,) having expired, was infufEcient to lega¬ 
lize the adventure; fecoudly, that it having been de¬ 
creed by ;i Coint of competent jurifdiftion, that the 
goods in queft'on were enemy’s property, the fentence 
wv*s concliuivo evidence on tiiat point, and therefore the 
Plaintilf could not recover upon an infurance of hoflile 
property. 

Shepherd and BeJI Serjts. on tliis day fliewed caufe. 
They contended on the firll point, that at the time 
of this adventure, which was in Jtdy 1810, Ham* 
burgh not being then an holtilc port, a confignment from 
that country to this was a legal adventure ; for although 
Hamburgh was a port from which the Brityb flag was 
then excluded, and therefore an adventure from that 
port to another port from which tlie Briti/b flag was 
excluded would have been liable to confifeation under 

1 3 the 


T 
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5ie 

i8i I- the Briiifh orders in council, yet there was in the order 

. in council of the nth of November 1807, in the 6th 

aiticle, (i Ldw» part i. Appendix) an exception m la- 
WiiiTAiouE. vour of any veflcl, or the cargo of any vclTel belong¬ 
ing to any country not at war with his majefty, 
which fliouid be coming from any port or place in 
Europe which was declared by that order to be fubjeft 
to the rcftriffions incident to a ftate of'blockade, def- 
tined to fome port or place in Europe belonging to his 
majefty, and which fliould be on her voyage dircft 
thereto.” Nothing therefore in the Englijh municipal 
law took this adventure out ot the general condition of 
neutral ftates, which, by the law of nations, may law¬ 
fully trade with a belligerent. With refpcfl to the 
fecond point, he fiiggefted that the Plaintiffs, who 
claimed the cargo in the prize court, and who com¬ 
pletely faiisficd that Court as well as the jury tliat they 
were innocent of the intention of going to Hrllarid^ 
prayed that Court to alter the terms of the fentence, 
upon the ground now objefted, that it would difeharge 
the underwriters, by furnifhing them with couclufive 
evidence that the cargo was enemy's property; but the 
learned Judge who prefided in that court, anfwercd their 
doubt by faying that it was only evidence that the cargo 
was enemy’s property at the time of condemnation, but 

not that it was fuch when the rifk attached. And the 
* 

fa£l was truly fo ; for the circumftance that conftituted 
the goods to be enemy’s property was the mafter^s bar- 
ratroufly taking the (hip into an hoftilc port, which is 
one of the rifks infured againft, and her being enemy’s 
property is only the confequcnce of the lofs which hap¬ 
pened by a rilk infured. Earl v. Rtnvcrofty 8 Eajl^ 126. 
A lofs by condemnation for trading with an enemy was 
Jiekl to be a lofs by barratry : the terms of that fentence 
piuft have been (imilar to this. 


Lens 
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hens and Vaughan Serjts., in fupport of the rule* 
Up to the prefent day it is the praAice for thofe who 
arc in the Hamburgh trade to obtain licences, and the 
pfa£lice is much ftrongcr evidence of the neceflity of 
a lLi;cnce than the fuperfioial refcarch which counfcl 
can make into thefe numerous and complicated orders 
of council for the purpofc of a ftngle caufc, is of its 
being unneceflary. From the circumftance that it was 
necclfary for the vcdel at that time to take out from 
Humhurgh a ficlitious clearance for H^Haudy it may be 
confidered that Hamburgh was then in a tiutc of war 
with this country. As to the fecond point, the fentcnce 
being c’onclufivc'cvitlcnce of all the f.icls which it afFecls 
to deeido, is, according to the authorities of Bolhn v. 
CiitilJIcfiCy anie^ i, 85., PoUardw BcUy 8 T. R. 434-, ho- 
thtnn V. IL ntlvrfoHy 3 lhjj\ PuIL 499.1 KvuLrJl.'''^ v- 
Chaccy 7 , Parky 6e^/. 485., concluhvc evidence that the 
goods were enemy’s proj^erty. It is not competent for 
this Court to enquire how they became fuch. It is 
merely a verbal criticifin to fay that the goods were 
enemy’s property at one period, but not at another, and 
it c.'iniiot avail the Plaincilfs. In Earl v. Roweroft it 
may prefumed that the fcntcnce of condemnation, 
winch is not before the Court, was for contraband trad¬ 
ing : in this cafe, for any thing that appears, as the pro¬ 
ceedings in the court of admiralty are not all before 
tliis Court, there may have been, and it mull be pre¬ 
fumed that there was, an all(*gation of her being hoftile 
property to warrant the terms of this fcntcnce. 'rhe 
fcntcnce makes it hoflile property not for one purpofe 
only, but all the conclufions and confequcnccs of its 
being hoflile muU follow. [They prayed that the caf0 
might be again argued by civilians, but the Court thought 
it was wholly unneceflary.] 


iSl !• 



GoiDsaiMIDT 


Of* 

WlIlTMOBE* 


MansfieldC. L, after reading the allegation of the 
lofs, afked whether the evidence which fuftained it, did 

L 1 4 not 
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GotnsCHMIDT 


Whitmore* 


not alfo prove that the zfk of the mailer made the goods 
to be loft, call it enemy^s property, or call it what you 
will ? How does the fentence fubfetjuently pronounced 
aftefl the cafe ? 1 do not at prefent think this falls 
within the cafes of fentences being conclufive y but fup^ 
pofmg it to be conclufive, I do not fee how it helps the 
Defendant. It is the matter’s barratrous acl in carrying 
the veflel near the enemy’s coatt, that makes it enemy’s 
property, quoad this captain, it is enemy’s property, 
but it is his aft that makes it fuch ; it is equally loll to 
the owner by the captain’s ift, whether it be by his 
making it enemy’s property, or by other mifeonduft. 
It would be ftrange to fay that the underwriters fliouKl 
be difeharged, when it is the barratrous aft of the cap¬ 
tain that caufes the lofs. 


Lawrence J. We do not gainfay the fentence at 
all; it may be enemy’s property, but it was the captain’s 
barratrous aft that made it fo. 

Heath J. That is the plain and intelligible grouted 
to put it on. 

Rule difeharged. 
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(IN THE EXCHEQUER-CHAMBER.) 


1811. 


Cousins -y. Nantes and Another. In Error. 

^jj^HE PlaintilF below declared upon a policy where¬ 
by the Plaintiff below and R, M. French did (as 
well in their own name, as for and in the name and 
names of all and every other perfon or perfons to whom 
the fame did, might, or fliould appertain, in part or In all, 
caufe themfclvesand them and every of then) to be infured, 
loft or not loft, at and from Elfmeur to Ferrol^ CadiZy 
and Carihagena^ upon the fhip called the Hoopf valued 
at 1460/. The Plaintiff averred, amongft other matters, 
that the fliip Hoop was not at the time of efTefting 
the policy, or at the time of the happening of the lofs 
thereinafter mentioned, or at any other time whatfoever, 
the property of, nor belonging to his majefty the king 
of Great Hritaitiy or of any of his fubjefts. And that 
the Plaintiff below, together with R. Af. French^ were 
the perfons who gave the orders to the agent imme¬ 
diately employed to effedl that policy, and alleged a lofs 
by arreft by order of his majefty, and condemnation in 
the court of admiralty. The Defendant below de¬ 
murred, and afTigned for caufes, that It was not alleged, 
nor did it appear by the firft count of the declaration, for 
whofe ufe or benefit, or on wliofe account, the policy was 
jnade, and alfo for that it was not therein alleged to 
whom the fliip in that count mentioned did appertain in 
part or in all, or wliat perfon or perfons were intcrefted 
or concerned in the infurance eflefted thereon by that po¬ 
licy : and alfo for that it was not alleged, nor did it appear, 
that the afliireds, or either of them, or any other per¬ 
fon or perfons whatfoever, had any intereft, property^ 
or concern iu the ihip or infurance \ and alfo that it was 
^ alleged 


A wagering 
policy and a policy 
on iniereil, are 
con Uadis diflinif^ 
in their nature 
and incidents. 

It tnuft appear 
on the face of the 
policy of which 
Ipc'ies the con- 
tradl is. 

If the policy 
be in the cbmmon 
form, it is a policy 
on intereft. 

If it be a policy 
on intereft, the 
declaration muft 
aver in whoru the 
intereft is vefted. 
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i8it. 

ComNS 


V. 


alleged that the (hip became wholly loft to the affurcda, 
and to every other perfon to whom the fame did or 
might appertain in part or in all; but it was not alleged, 
nor did it appear with fufficient certainty by the dccla- 
rationj to whom, or to what other perfon or perfons 
befides the aflureds, the fhip became wliolly loft, and 
that it appeared by ^tlic declaration that the aflion in 
that refpc£t was brought for the ufc of the Plaintiff 
below as the furvivorof R» A[. Frenchy and alfo of every 
other perfon to whom the Ihip did or might appertain 
in part or in all, but it was not alleged, nor did it ap¬ 
pear by the declaration, and with fufficient certainty, to 
how many and what other perfons the Ihlp did apper¬ 
tain in part or in all. The Couit of King^s Bench iu 
term 1802 gave judgment upon this demurrer 
for the Plaintiff below. See N^ifj/es v. T/roifipfjfiy 2 


38.?. 

The Defendant below brought error, and affigned the 
general error and the cafe mms tluice argued, twice 
before the reporter began to take notes in this court, 
viz. the firft time by Giles for the Plaintiff in error, and 
Puller for the Defendant in error, in Hilary term 1804; 
the fecond time by GMs for the PiainTiff in error, and 
Pari for the Defendant in error, in the Eafter term fol¬ 
lowing. The judgment flood over, as it was under- 
ftood, until the decifion of the Houfe of Lords in the 


cafe of Luceaav. Cra^vfurdy on the firft writ of error: 
2 Nenv Rep* A third argument was in Trinity 

term 1809 dlrc£lcd by the Court: and the cafe was i^ 
Ml^^'haelmas term 1809 argued by 


jR, Carr for the Plaintiff iri error; who ftated that 
the Defendant in error had on the former arguments 
made two points; firft, that it was lawful at common 
law to effcGt an infurance without intcreft ; fccondlv, 
thijt fince the ftatute 19 Geo* 5. r. 37. i^ was not nccef- 

fary 
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farjr to aver an mtereft. Carr combated the firft pro- 
poGtion, and mainly relied upon the judgment given 
by Lord Eldon^ Lord Ellenhrough C. J., and Lord 
Efjkine Chancellor, in the cafe of Lucena v. Crawfurd^ 
2 Neuo Rep* 315. He alfo referred to Depaiba v. Lud^ 
lowy Com* Rep. 260* [The Court, after diredting the 
counfel to withdraw, declared, that the only quellion In 
Lucena Craufurd was, whether the count, which was 
penned in a peculiar way, contained fuch an averment 
of intereft as would fupport the judgment of the court 
below; therefore the judgment on the principal point in 
that cafe did not at all alfoft the prefent queftion, but 
that the Court confidered it to h;ivc been by that cafe fo- 
lemnly determined, without even a difference of opinion 
among the Judges, that at common law, wager policies, 
or infurances without intere^, were lawful; and that 
it was impolfiblc to fay that any \vag‘?r which was not, 
(as it was faid), contrary to the policy of the law, that 
is, contrary to morality, or hurtful in a {)oIItical point of 
view, was not a legal contradl. Therefore the argument 
for the Plaintiff in error might be confined to the fccond 
point, that the perfons to whom the intereft belonged, 
fhould appear on the policy.] Carr then contended 
that the declaration was bad, becaufethe contradl, which 
it was intended to deferibe, was a policy upon an in¬ 
tereft, and that being fo, it was neceffiry that the Plain¬ 
tiff ftiould ftate upon the face of his declaration where 
that intereft refided. If he hud meant this infurance to 
be an infurance without intereft, he fliould have fo de- 
feribed it in his contra£V. But this policy neither con¬ 
tains words difpenfing with the proof of intereft, nor 
averjring that the affured had no intereft, nor averring that 
the fliip is a foreign ihip. It muft therefore bo taken 
to be an infurance on intereft, which is the moft ordi¬ 
nary clafs of infurances. All writers define an infur¬ 
ance as a contraft of indemnity: every infurance muft 
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therefore be prefumed to be fuch unlefs cxprefsly diftln- 
guiflicd. la the cafe of NatiUs v. Thmpfon^ it was pro- 
pofed to avoid the diUiculty by inferring in policies the 
words ** on intereftbut that expedient was never yet 
pra£tifed. If, therefore, every policy made in the com¬ 
mon form is and purports to be an infurance on intereft, 
the aflured under fuch a policy would, if he had no inte¬ 
reft, be entitled to a return of premium, as well before as 
fince the ftatute 19 G. 2. ^'37* There is no other 
ground upon which a return of premium in fuch a cafe 
can be accounted for •, but it appears fronr the cafes, 
that before that ftatute a Plaintiff was entitled, on 
failure of intereft, to a return of premium, which could 
not have been, if his policy deferihed an infurance with¬ 
out intereft. Martin v. Sitnvell^ i &ho. 156. {^Mans¬ 
field C. J. Upon dll infurance made on intereft or no 
intereft,” the premium cannot be recovered buck on 
account of the want of intereft, bccaufc the queftion 
of intereft has nothing to do with It. No doubt, if a 
policy purports to be made upon an intereft, and it 
turns out that no intereft cxifts, that policy is void, and 
the premium muft be recovered b.ick.] If this were 
otherwife, it would have been wliolly unnocellary, be¬ 
fore the ftatute, to have averred an intereft, yet all the 
precedents, before the ftatute, cither contain a difpen- 
fation of the proof of intereft, or aver intereft ; and 

f 

finco the ftatute they have uniformly averred it on poli¬ 
cies on foreign fliips, until the declaration in Cranvfurd 
v, Huntcry which was the firft inftance to the contrary. 
Goram v. Sweetings 2 SaumL 200., which was relied on 
as an inftance to the contrary, has a ftipulation that the 
fliip ftiould be « valued at 300/. without any further 
« account to be rendered for the fame,” which means 
without further account of intereft!” Vidiany 26, & 48. 
Precedents in Upper Benchy 1653. A manufeript prece¬ 
dent of Serjeant Pcole^^. Gojlirt v. Thorpe in 1741. Blale 
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Duncalfe in 1731* ibid, and feveral other manufcnpt 
precedents, ate cited in Crawfurdv, Hunitti 8 R* 18. 
The adjudged cafes are, Goddard v. Garrett^ % Vem* 269. 
which was a bill to have a policy delivered up, upon the 
ground that the aflTured had no intereft in the (hip or 
cargo. The Court faid, the law is fettled, that if a man 
has no intorefl:, and infurcs, tlio i^furance is void, al¬ 
though it be exprefled in the policy, ** intereiled, or not 
intererted.” This flicws tlic nccclFily of the averment^ 
for tliough a policy without intcroil was a contraft to 
which the lav/ would give cfFe£l‘, it was one which tha 
courts of equity would not permit to be enforced. 
[Maji[ficld C. J. The Courts of equity formerly cxer- 
cifed an odd jurifditMioii upon this fubjedt; but they could 
not have proceeded upon the ground that an agreement 
WMS good on one fide of WejuidnJler^mlly and not on the 
other.] Lord Ehkn^ in Ins judgment, refers to Depaiba 
V. Ludhnuj and other cafes', wdioro it is faid, that the oiVecn 
of the iufl: v»v.s mcrsly to change the form of the policy- 
Lord Ehhn coiirulcrs tliat thofe words afledled merely 
the proof, and not the Lgalilyof the contraft- 
field C. J. It is a pjvt of the contndV if the infuranco 
be, ** iiU'^rcft or no intercil it has nothing to do with 
the proof: Lord Eldcn Ihucs, ir.at if llic infurcr having 
admitted an intcreil* which he fuppofed capable of proof, 
afterwards difeovoved tint no intcreil cxHlcd, he might 
ftate to a court 01 equity that he luul been taken by fur- 
prize in his admiihon, and the policy would be ordered 
to be delivered up. Ife is contempluii'g policies which 
are good at law; but how uuit could be done except 
upon cafes of fraud, or other external clrcumftances, 
I am at a lofs to conceive, except in a lew cafes where 
the Defendant’s proof might har-e been loiL] If it I)g 
not a policy upon fttevofi;, ilicre can be no partial bfs, 
no abandonment, no return of premium. If it In; a 

policy upon intereft, it is ncccflary to aver and to 
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prove in whom that intereft is veftecl, and a varlatice 
therein is fatal. The (latute fays nothing refpefling 
the averment of Interelli it only fays that policies con¬ 
taining certain words, intereft or no intereft, (hall be 
void. The argument would go to this length, that it 
was abfolutely unneceflary to aver intereft in declaring 
on any policy before, the ftatute, and on any policy on 
a foreign lliip fince. If a man having no intereft makes 
a policy in the common form,'without apprizing the 
aiTured that he has no intereft, he commits a fraud, 
by perfuading the other to enter into a contraft pof- 
feiTing incidents which do not belong to his real 
fituation. 


PuIIery for the Defendant in error. The queftion, as 
now narrowed, is merely this, whether fince the ftatute 
19 G. 2. r. 37. a policy can be effeiSlcd on a foreign 
fliip without notifying to the underwriters that the fliip 
is foreign ? For fince wagering policies were legal before 
that ftatute, and fince that ftatute leaves the cafe of 
foreign vciTels untouched, it Is impolhble that it fliould 
render a new averment neceflary with refpcdl to them, 
which was not neceflary before. [^Mam/teld C. J. That 
is not contended for, but that it was always nccclfiiry to 
rtate fomething on the face of the contrail to (hew that 
it was a wagering policy.] In Ltaena v. Crmvfurd moft 
of the Judges faid, (p. 308.) that before the ftatute it 
had been moft ufual to aver intereft, but that prece¬ 
dents without it were to be found, and that fuch an 
avern^ent was not eflential to maintain a declaration 
upon the policy; it was fufficient to (hew in the cafe of 
a policy upon intereft, that a real lofs had been bond fide f 
fuftained. [Afans/te/d C. J. ‘They were there fpeaking 
of a common policy,] If on a conthion policy it was 
not neceffary before the ftatute, there is no reafon why 
ti {hould be neceflary in this cafe, which by the parti- 

culai: 
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cular form of the averment Is made ftill ftronger thatt 
the ordinary cafe. Lord Eldon fays, that in the cafe of 
a foreign fhip the averment of intercft is difpenfed with 
on account of the difficulty of proof. But this judg¬ 
ment in Lttcena v. Cra%vfurd would deliver the Defen¬ 
dant in error from the neceffity of fuch an averment, 
even if this were not a foreign fliip. Martin v- 
appears to have been an infuranec^on goods, and there 
were no goods put on board, fo that the policy never at¬ 
tached. In Goram v. Sujeeiing there is no averment of 
intereft, nor does “ account’^ mean proof of intereft, 
but proof of value, and as Grofel. obferved in Nantes v. 
Thompfotii 2-E<j/? 392., “that could not, according to 
any rule of pleading, difpenfe with the neceffity of 
averring an intereft, if without fuch averment there 
could be no breach of the Defendant’s undertaking'.” 
The only allegation in Goram v. S'weeiing, from which 
intereft could be inferred, is, tlut the fliip was loft, 
and that the PlaintifF abandoned iotmn' hitcrejff fuum^ 
But if this were Introduced as an averment of intereft, 
it would be clearly demurrable. It is held in Lucena v. 
Cranvfurdy that an allegation of intereft is unneceflary. 
In Chft. Ent. 77. is a declaration Mnthoiit any allegation 
of intereft: It is quite clear the llarute did not make 
any now averment ncceflary, for it only prohibited that 
which had been ufiud before, and excepted out of the 
prohibition the cafe of foreign Ihips. The Court of 
King’s Bench faid, “ every man can alk whether the 
fliip he infures is foreign or EngljjhJ^ Is it to be pre¬ 
fumed, when I Hate on my count that the fliip is not 
EngHflo^ that it was not difclofed to the underwriters 
that Ihe was foreign i {^Mansjield C. J. The objeiftion 
is not, that the intereft is not alleged in the declaration, 
for enough is fald thei^c to fliew that the Plaintift meant 
to avail himfelf of her being a foreign fliip; but it is 
contended that it muft be Cbewn on the policy, whether 
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i8ii. ihe was a foreign or Euglijb fliip.] None of the policiea 
dated in any of the precedents of declarations, notice 
the ftiip as being foreign, nor do they notice any part 
Nantbs. of fuch a contraft as might difpenfe with it. Ii then, 
before the ftatute, intcreft or want of intereft was 
not diftinguidiuble on the policy, then this, which is 
the excepted cafe of a foreign (hip, muft now (land on 
the fame ground as all cafes did before the ftatute* 
\Htath J- Why may not you infure a foreign fhip, 
mtereft or no intereft, and refer it to the evciiit to fee 
in what manner you (hall declare, and what (liall be 
the relative rights arifing out of the policy r] Tlic con- 
traft would be binding on the pavdob to adopt the fitua- 
tion in which they Hood at the time of making the 
contract, with all its incidents. {^Mansfield C. J. No¬ 
thing is fjid in the ftatute about the form of. the policy, 
nor about the averment of intereft. The only ufc of an 
averment of ititercil is, to inform ihc Defendant with 
fufficient certainty, in whom the riainriff means to in¬ 
fill that the intcreft is. It is equally a valid and legal 
contra£t, in whomfoever the intereft may appear : It is a 
mere queftion of form : nothing arifes hero on defect 
of evidence. Wood B. It is all reducible to this \ if 
the nature of the contrail includes a warranty that the 
allured has an intereft, then intereft mull be averred in 
the declaration.] The majority of the Judges decided 
that the ftatute of Gea^ 2. only prohibits forming a con¬ 
trail to difpenfe with proof of intereft at the trial- If 
it was necellary for the Plaintiff below to prove intereft 
at the trial, and if he failed to do it, the objeilion was 
to the verdiil, thenj but it docs not neceflUrily follow 
that becaufe the PlaintilF below did not then prove inte¬ 
reft, it IS therefore a good objeilion now, that he did 
not aver it. Tliis averment authorized him to prove at 
the trial that the (hip neither belonged to his majefty 
nor to any of his fubjeils, tlicrefore it muft necelTarily 

have 
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have been foreign. ^^Mansfidd C. J. Looking at this 
I think there is great weight in what the counfel 
for tnb Defendant in error has urged, that in Lucena v. 
CraKvfnrd the Judges held that an averment of intereft 
was unneceffary. For what are the words of the policy i 
He caufes himfelf to be infurcd 5 it imports the thing 
infurcd to be his, otherwife how c^n he be infurcd, ex* 
cept in wager policies ? This then is only neceflary 
to bo proved at the trial; if it be not proved at the trial 
that there is a real intereft, there muft be a nonfuit} but 
that does not touch the queftion whether an averment of 
intereft is neceflary.] 



1811. 
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V. 

Nantxh. 


Carr in reply. The argument of the Plaintiff i^ 
error has been mifunderftood. It is this, that if the 
PlaintiflF below meant to infift upon an infurance without 
intereft, he muft fliew it on the policy. \_MausJield C. J. 
You urge, and with truth, |hat a policy in the common 
form is a coiitraiT of indemnity, as in form it is: if fo, 
and inafmuch as every contraft of indemnity is a con- 
traft founded on intereft, in ftating that contraft the 
intereft appears; and why is it neceflary to allege it 
again f If the PJaintilf does not prove his intereft at 
trial, he is gone, but it is unneceffary to aver the intereft 
twice. The queftion certainly goes to this, wl)fther it 
is in any cafe neceflary to aver intereft even in a Briiijh 
flilp.] The whole praftice, flnee the ftatute, is con¬ 
trary to that propofition, though two or tliree prece¬ 
dents may be found before it, without an allegation of 
intereft, or difpenfation of it; but Got am y, Snveefwg is 
not one of them. It is equally heceffary for the Defend¬ 
ant to be told in whom the intereft will be contended 
« 

to be, as for him to know whether any intereft exifts. 
It is not neceffary that all policies upon foreign fliips. 
(liould be with intereft or no intereft, but if it is meant 
for a gaming policy, let the parties declare it; if for a 
VoL. III. M m contrafl: 
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conlraft of indemnity, let that purpofe be expreffed- 
XMansficld C- J. The argument has mixed a great deal 
with the neceffity of the averment of intereft before die 
ftatute; but the fingle queftion here is, whether it was 
neceiTary to {hew on the policy that this was a gaming 
policy.] 

Cur. adv. vulU 


J. on this day delivered the judgment 

of the Court. 

It ^as impofliblc for the Court below to decide this 
c.ife otherwife than they did while their decifion in 
Cranvfurd v. Hunter ftood. The fingle queftion is, whe¬ 
ther on a policy, fuch as this is, the averment contained 
in this declaration is fufiicient to maintain the adlion i 
The policy is In the common form, without any thing 
in it leading any one to fuppole that it was otherwife 
than an ordinary policy. It is alleged that the fliip 
became wholly loft to every perfon intcrefted, but there 
is no allegation of intereft in any perfon in the decla¬ 
ration. The authority of Crawfurd v. Hunter has been 
much fliakcn fince ; in the cafe of Cranifurd v. Lucena^ 
the verdidl was taken in fuch a way as not to include 
the count in v^hich no intereft was alleged ; counfel of 
great eminence avoided it, which fliews they thought it 
doubtful. The cafe of Goram v. Snveeting in Saunders 
was much talked of, and there is in the declaration in 
that cafe no averment of intereft : Saunders was eounfel 
for the Defendant, and was aftute enough to have taken 
the ohjeftion if it had been tenable. Some entries are 
to be found, without'any allegation of intereft; but 
thofe found with it are ftronger authorities \ for no one 
would incumber himfelf with fuch allegation if he could 
avoid it. Wager policies at laft came to be legal, no-^ 
body knows how, contrary to common fenfe; at moft 
it only proves the opinion of the perfons then in the 

habit 
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liabit of drawing declarations, who were not, as now, 
counfel in the caufes, but officers of the couit, viz. the 
prothonotarios of the Court of Common Pleas; one 
cannot fee why fucli an allegation fhould find its way 
into a declaration, uidefs neceflary. With refpeft to 
the true nature of tlic contr.uO' of indomnity, It has 
been argued, time if there be no ^ntereft* no lofs can 
Ivippon ; every word in the policy fliews rliat it was an 
inftnimenc to protert merchants; tlie words at the be¬ 
ginning ot the dcclar.'.tio’^ vire, afccordiiUT to the uf.ige 
and cuftoni of nn-reliaius it is not the ufage and 
cudom of merchants to gamble. If this be fo, every 
policy mull be taken to be on intcred, unlefs fomething 
be ftati'd, fliewlng the cotnrary. In this policy, there 
is nothing fliewing that it not on intcrcll. If it 
he admitted^ as it is, that intereft muft be proved at 
the trial, it mud be alleged alio, that the Defendant 
may be prepared at the tiUl to meot it. This policy 
mud be taken to be on intereft ; to fupport an aftion 
on a wagering policy, fomething mull appear to 
that it is fuch. Tne preamble of the ftatute 19 G. 2. c, 37* 
recites, that the making aflurances, intereft or no intereft, 
or without further proof of intereft than the policy, had 
been found pernicious, from whence it feems as if, 
before that a£li all polidies Were on intereft or no inte¬ 
reft, or without furtlier proof of intereft than the po¬ 
licy : it is true that the adl goes on, v/hetl enacting, 
to ufe the fame words, and adds, ** or by way of 
gaming or w'agering, or witlioat benefit of falvage to 
the aflurcr/* The language of this a£l feems llrongiy 
to prove, that before it pafled it was ufual tp put in 
policies the words J* intereft or no intereft/’ or feme 
other words, in order to (hew that it was d wagering 
policy ; and to be fure, unlefs there were words to dif- 
tiiiguilh wagering from other policies, tliere would be 
a great difadvantage to the underwriters* On a wager- 
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ing policy, there is no falvage, no abandonment, no re- 
turn of premium for fliort intcreft; it is the intereft of 
the infured that the (hip (hould be loll;; but i' is the 
contrary on a policy on interefl:; there is falvage, there 
is an abandonment, there is a return of premium for 
fliort intered; there it is ufually the interefl of the 
merchant to labour fjor the fafety of the veflel. Confe- 
quently it is abfolutely necefikry, in order to give the 
underwriter a fair advantage, that he Ihould know it is 
a wagering policy. In this declaration it is alleged, that 
the fhip did not belong to the king, or any of his fub- 
jefts: this was intended to fupply the neceflity of 
words, tending to Ihew it was a wagering policy. But 
it is not enough to (hew thefe circuniftanccs in the 
declaration} if they are not fliewn in the contraft, it 
is neceflary that it fliould be inferred in the contrail 
whether the policy is a wagering policy or not. This, 
then, is not a wagering policy, but an ordinary policy, 
made for the purpofe of indemnifying the perfon in¬ 
fured, and there is no declaration upon fuch a policy in 
any cafe fmee the ftatute 19 G. 2. e. 37. of which I am 
aware, except that of Crmofurd v. Hunter^ wherein the 
allegation of interefl has been omitted. UponTuch a 
policy, therefore, we are of opinion, according to the 
praflice of 60 years, fince the flatute, that it is neceflary 
to allege the interefl in the declaration, in order that 
the Defendant may fee what that interefl is, and in 
whom it is} for it is very neceflary that the Plaintiff 
fliould know what interefl is intended to be relied on, 
becaufe he may, by difproving it, in many cafes defeat 
the aflion. We therefore think, that on this declara¬ 
tion, the Plaintiff in the Court below ought not to have 
recovered. 


Judgment reverfed. 
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the Defendant, who was a foreign mariner, hav¬ 
ing "fued the Plaintiff for freight, and the Plain¬ 
tiff having commenced the pr(^ent a£lion againft 
the Defendant for damage occafioned to the cargo 
to^ a much greater extent than the amount of the 
freight; 


Serjt. moved that the Plaintiff might pay the 
freight into court, there to be impounded, and to go 
towards the damages which the Plaintiff might recover 

A 

in the prefent adlion. It was not legally a matter of 
fet-off, and it was feared the Defendant would obtain 


AAlon for 
freight, and crofso 
atfUon for unli¬ 
quidated damages 
againft a foreign 
fcaman. The 
Court refufed 
to permit the 
freight to be 
paid into court, 
as a fund liable 
to payment of the 
damages when 
afeertained. 


judgment for the freight before the Plaintiff could obtain 
judgment for the damages, and would levy it, and leave 
this country. 


The Court held, that if the Defendant had a right to 

recover, he had a right to receive his money, and refufed 
to interfere. 

Rule refufed. 
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Howard v. Ramsbottom, Afiignee of 

Gborge. 


The notice of 
intt-ntioirto dif- 
piiiea binkn'iptcyf 
recjulred by fiat. 

49 C 3 r. izi. 

y. 10. may be 
iervcd on the 
a/fignee by de¬ 
livery to hii at¬ 
torney, 

JJut fervlce by 
leaving the notice 
with a maid-ftT- 
vant al the dwell- 
ing-houfe of ilie 
aflignje is not 
fufficieiit iervicc. 


'^HIS was an aft ion of trover. Upon the triSi of the 
caufe at the fitfings after Alidw/rj/as term To in, 
before Mnnsjie/J €• J., the defence was, that the De¬ 
fendant was the aflignec of the eflefts of the Plaintiff, 
who had alfo been declared a bankrupt, as well as of 
George, To meet this defom*e, the Plaintiff attempted 
to coutefl: his own bankruptcy, as well immediately, by 
(hewing that the commilfion, vdiich had been fued out 
upon the petition of the Dcfojidant, as afligncc of 
Georgey for a debt of loo/, fworn to have been due from 
the Plaintiff to could not be fuppovted, bccaufe 

that debt did not cxift j as mediately, by impugning the 
commiflion iffued agalnft GeorgCy in order to flicw that 
whatever rights George might have, they had not been 
duly transferred to the Defendant. The Defendant, 
lioWevcr, infilled, that as the Plaintiff had given him no 
notice of his intention to contell the bankiuptcy of 
Georgey he could not be now permitted to impugn that 
commiflion. Ic was proved, that a twofold notice of 
the PJaintifl ’s intention to difputcthe commiflion againft 
liiinfclf had been given j firfl, by ffrvice, whether before 
or after the time of iflue joined did not appear, of a 
notice to the Defendant at the DeftndanPs houfc, de¬ 


livered to a maid fervant, the Defendant not being then 
at home \ but the Plaintift' did not prove that the notice 
did, and the Defendant did not prove that it did not, 
come to the Defendant’s hands: fecondly, by a like 
notice ferved upon the Defendant’s attorney, long after 
iilue joined, a few days only before the trial. The debt 
upon which the commiffion againft Howard had iflued, 
yras fworn by George at the trjal to have been do/, of 

Geqrge^ 
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Veorge^^ own moneyi furnifhed by him to the PhilntiiT, 
to enable the Plaintift' to go out on a journey, and 40/. 
expended by himfclf on another journey, for the Plain¬ 
tiff benefit. The Plaintiff' and George had been part- Ramsbottow* 
ners in various tranfaflions. They took thefc journies 
for the purpofe of purchafing goods of unwary perfons, 
for which they never paid, but refold them, and con* 
verted the money to their own ufe. It appeared that 
before the time when this fum was faid to have been 

4 

paid by George^ the commiflion had iflued againft him. 

Mamjield C. J. thought it utterly incredible that he had 
advanced this money feparately, and not as piirttierfliip 
flock. It was objeflcd for the Uefendanr, that the 
Plaintiff’s notice of intention to difputc his bankruptcy, 
ought to have been ferved on the Defendant in perfon ; 
but no objeflion was taken at the trial, as to the time 
when the notices were ferved, with reference to the time 
of iffue joined. The jury found a verdl£l for the Plain- 
tifri fubjeft to the point referved, whether tfie manner of 
fervicc of the notices were fufheient. 

Shepherd Serjt. accordingly in Hilary term moved for 
a rule vjft to fet afidc the verdi< 3 : and enter a nonfuit, as 
well on the ground that the manner, as that the time 
of fervice of the notice being irregular, the PLuntiff 
was precluded by the ftatute 4y ( 7 . 3. r. 121. /10. from 
conteftlng his own bankruptcy, and alfo upon tlie 
ground that the debt due to the petitioning creditor for 
the Plaintiff’s commiflion, was well proved; for that 
the money was paid after Georges bankruptcy, and 
therefore was at that time the money of his affignee# 
fubjedl only to an account with the partnerfhip. The 
Court faid, that the objcftlon to the time of ferving the 
notice not having been taken at the trial, the Defendant 
could not iiow avail himfelf of it, but granted a rule nifi 
ppqn the otlier two grounds. 

Mm ^ BeJ\ 


S.a? 

18X1. 

IlOWAHlI 

V. 
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Beji and Marjball Serjts. in this term ihewed caufe. 
The Plaintiff ihewed a primA facie title. The Defend- 
ant endeavoured to ihelter himfelf under the title of 
George; it was therefore incumbent on him to prove 
that George had poffeffed rights wliich had veiled in 
him, which he failed to do, foi the evidence of George 
was incredible. There was no proof of the debt due 
from George to the Defendant, upon which the comrrtif- 
fion againft George iflued. With reipc^i to the fervice 
of the notice, the aft of 49 G. 3. r.iai. does not require 
perfonal fervice ; the words are, that the Plaintiff 
fliall, before iffue joined, give notice in writing to fuch 
afEgnee.” Where the law requires f»»rvice of a notice, 
fervice at the dwelling-houfe has been held fufficient. 
By Lord Kenyon C. J. Jones on demife of Grijfths v. 
Marjky 4 T, R, 464. It would be attended with fo 
much difficulty, as to be the means of defeating this 
aft, if it were neceflary in all cafes to ferve thefc notices 
upon an aflignee in perfon, whofe perfon may not be 
known to the bankrupt, or who may be in a dillant part 
of the world. A general line of diftinftion prevails as 
to notices, that where they are to be followed by a 
criminal proceeding, the notice muft be perfonal ; in all 
other cafes, the notice may be given to the attorney. 


Shepherd and Vaughan Serjts. conirh^ It never was 
put to the jury whether they difbelieved the evidence of 
George, ^Lawrence J. The 40/. expended on journies 
was never paid to Howard^ but to various innkeepers 
and others on the road ; to them the affignee of George 
muft refort to recover back that part of the fum.] In 
all cafes except one, where any ftatute requires a no¬ 
tice to be given, it gives fome alternative direftion. 
Thus the ftatute 24 G. a. ^•44-, requiring notice of 
aftion to' be given to magiftrates, direfts that it may 
be ferved either on the principal or on his attorney, or 

left 
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left at his ufual place of abode. So the flatute 33 G. 3. 
r. 7o,/a9.» for protetiing excife officers, directs the 
noi.ce of a£tion to be delivered to the officer, or 
“ left at his ufual place of abode.” So the ftatute 
32 G. 2. c 28* f 13., for relief of debtors, requires 
notice to be given or left unto and for all and 
« every the creditor and creilitors at wliofe fuit the 
« prifoner (lands charged in execution, or his, her, 
** or their executors or adminiftrators, and at his, her, 
“ or their ufual place of abode, or to or for his, her, 
her, or their attorney or agent.” The ftatute 2 G. 2. 
r. 23./23., refpeding attornies* bills, requires them 
to be “ delivered to the party or parties to be charged 
*« therewith, or left for him, her, or them, at his, her, 
or their dwclling-houfe or Lift place of abode.” 
The excepted cafe is that of 2 G. 2. c. 22./13. direft- 
ing that notice of fct-o(F ** (hall be given,” without 
faying to whom it (ball be given. The cafe of Dof rf. 
Griffih v. Marjb is the cafe of a notice required at 
common law, where the Court is to judge of the Tea* 
fonablencfs of the notice, but that rule does not apply 
to the exprefs words of a ftatute. In the cafe of J 7 «- 
cenfv* Siaymaker^ J2 EaJij 372., Lord ElknhorQugh C. J. 
thought that a delivery of an attorney's bill to the new 
attorney of the party fought to be charged, was not a 
fufficient delivery- Aiul it is obfervablc, that upon all 
thefe ftatutes, except the lords’ a£l, it would ufually 
happen, that at the time when the tiotico is required to 
be given, the party entitled to receive it would not have 
retained any attorney in that tranfa£lion to which the 
notice referred. In Hill v- Humphreys^ 2 Bof^ (sf. Pull. 
343. it was held that the leaving an attorney’s bill at 
the Defendant's counting-houfe was infufficlent. 


1811. 

Howard 


Raaubotxom, 


replied, that in Vincent v. Slay mater the three 
other Judges held the fervice fuffieient* 


Mans- 
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Howaro 


Ramsbotiom* 


Mansfield C. J. The point is very important, as it 
mud frequently occur, and the praclice ought to be 
uniiorm. As to the ftatute requiring notice of fet-od', 
it ii perfectly clear how that datute mud be conftrued; 
for the notice is to be given at the time of pleading, 
therefore it mud neceflarily be given to the attorney j 
and certainly, if nothing in this a£l coniines the notice 
to be given to the aflignec perfonally, notice to the 
attorney is, in point of common fenfe, much preferable. 

Cur. adv. vulU 


Mansfield C. J. on this dny delivered the opinon of 
the Court. 

This act of parliament requires the notice to be given 
to the aihgnecs, and the quedion is, whether thofe 
words intend perfonal notice. In this cafe it appears, 
that the notice was ferved in two modes 5 fivd, by ferv- 
iiig a notice upon the Defendant's attorney, and fc- 
coadly, by delivering the notice at tlic houfe of tho 
Defendant, tho adignee ; rcfpefling the latter, a notice 
left at a man's houfe, with a maid fervant, may very 
pofiibly never find its way to the mailer of that houfe ; 
wherefore, if it depended on that only, we certainly 
diould fay that that fervice was not fuflicient; but then, 
tile queftion is, whether the notice given to the attorney 
is not fuificicnt. The a£l, in its wording, is a good deal 
like the words of the datute of fct-ofl'. As to the time 
of pleading, and joining ifluo, Uic aflignoe or Defendant 
himfelf knows nothing: he leaves all tliat to his attorney. 
As to all tliefe dates, to which both the ails refer, de¬ 
pending, as they do, on the progrefs of the proceedings, 
the party knows nothing, the attorney is the only perfon 
who knows; therefore the notice given to the attorney 
the bed notice that can be given for pradtical ufes; and 


Rplc mud be difehargedf 
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Winter -y. Mair. 

was an a6lion of hidebitatus t^Jfumpftty brought by 
a broker, to recover a rccompcncc for having 
chartered three vefleh for the DeTcndant. Upon the 
trial of the caufe at Guildhallj at the fittings after 
Michaelmas term 1810, MansfieldQ^I,^ it ap¬ 

peared that by the chajrter-party tlic vcflcls were to go firft 
from London to * 9 /. IJbes for a cargo of fait, and thence 
back to Bheernefs^ ami thence to Stockholm^ or fome port 
in the Baltic^ with feveral ports of further deflination, 
dependent on a market and the diferetion of the 
freighter ; and in cafe the lliips Ihould difeharge their 
fait at and bring home a cargo, and difeharge it at 

Inverpoolf the freight was to be 5000/., and in cafe they 
fliould difeharge the fait at certain other ports in the 
Baltici and bring home and difeharge a cargo at Liver-* 
peolf then the freight was to be 4500/., and if they dif- 
charged their cargoes at London or on the Eaftcrn coafl 
of Great Britain^ the freight was to be four thoufand 
pounds. The PlaintifF proved by feveral witncfles that 
it is the pr.itlicc, that brokers who charter a fliip out¬ 
wards, (hall have tTio benefit of delivering the fame fiiip 
upon her return home, and tliat tlic rate according to 
which they are paid for their fervices, is, that tlicy 
receive upon the Ihip's failing, two and a-ha!f per cent, 
commWIion upon the amount of the freight outwards, 
and upon her return two and a-half per cent, more upon 
the amount of the freight home again. Other witneffes 
proved a commifliou of five per cent, upon the freight 
out and home, half to be paid M'hcn fiic fails, and half 
when file returns. But all agreed that the broker was 
paid by a per centage upon the freight contradlcd for. 
Tlic vcflcls failed and got t* St* Vbesy and thence back 

to 


Maj 47 * 

A broker 
charters ihips, at 
a commiflion of 
two and a.half 
per cent* on their 
outward freight, 
and the like on 
homeward freight: 

if the charter- 
party makes it 
contingent what 
the amount of 
freight ihall be, 
the broker can¬ 
not fue for any 
fum till the con¬ 
tingency is 
determined. 

If a junior 
Gounfel at uifi 
prius takes a4ireU<^ 
founded objec¬ 
tion to the Defen¬ 
dant, which }iis 
leader gives up, 
tlie Court will not 
entertain it, in 
dHcuding a nilc 
for a new tii.d or 
nonfult on another 
ground. 
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VUm. 


to Sheernefsy but had not proceeded further. The jury 
gave the fum to which the Plaintiff would have entitled 
himfelf by this rule, in cafe the veffels had earned the 
higheft freight covenanted for, under any of the defti- 
nations mentioned in the charter-party. 


Pecknvell Serjt., in Hilary terniy obtained a rule ni/l to 
fet afide the verdiff and have a new trial, upon the 
ground that as the amount of freight was contingent 
in this cafe, the jury had either taken a wrong rule of 
damages, or had given a verdift difeordant to the rule. 
If the Plaintiff had made fo abl'urd a contraft that the 
freight could not be calculated, he iiiuft abide by the 
confequences. The Court granted a rule nifi» 


Shepherd and Serjts. fliewed caufe. There is no 
uncertainty in the rule for calculating the broker's coin- 
miffion. The confufioii arifes from confidering it as de¬ 
pendent on the freight a£lually earned, whereas it is in 
truth dependent on the opportunity given of earning 
freight, the Plaintiff therefore was entitled to his com- 
miffion upon the higheft freight that the parties con¬ 
templated. Or if there is any difficulty in afeertaining 
the amount, at all events he is entitled to the com- 
miffion upon the loweft of the fums, for the broker's 
duty is Hniflicd as foon as the lliip is afloat, and the 
commIfEon then becomes due- \^Mansfield C. J. There 
was no evidence of any broker, that where there were 
two contingent fums named for freight, the broker was 
entitled to the commiffion on the larger fum.3 As the 
voyage was defeated by the aft of the Defendant, the 
Plaintiff is entitled to the largeft fum. 


Vaughan Serjt., and Peckwelly contrb. All the wit- 
neffes agreed that the amount of the brokerage is to be 
determined by the amount of the freight contxaded 

for, 
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for, and the latter cannot, under this charter-party, be 
known until the fliips return at the end of the voyage. 
If, therefore, the PJainti/F chofe a meafure of compen- 
fatioii dependent on a contingency, he mull; wait until 
that contingency happens before his commiflion can be 
afeertained; confequently this a£lion is prematurely 
brought. If he had deferted tliis • contrail, and gone 
upon a quantum meruit, he might, perhaps, have re¬ 
covered fomething, but at the trial he exprefsly repu¬ 
diated that claim. 

Mansfield C. J. It Is now too late to contend that 
the PlaintitF is not entitled to recover fomething, for 
that objeftion was never infilled on at trial. [Peckivell 
faid tliat he made the obje£lion, but his leader, Cechll 
Serjt., abandoned it.] 

Lawrence J. No fpecial contract was declared 
upon, but the Plaintiff alks for the meafure of damages, 
according to the rule which he proved at trial, which 
is to be, according to the freiglit when afeertained j 
but that cannot be recovered on until the freight is af¬ 
eertained. As this point, however, was not infilled on 
at the trial, the Defendant is not now entitled to a 
nonfuit. 

The Court recommended to the parties to compromife 
the a£lion, upon payment of the commiflion according 
to the fmallell amount of freight contemplated ; and on 
this day, they having agreed to it, a rule was made to 
reduce the damages accordingly, and the rule for a non¬ 
fuit was 



Difcharged. 
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May 

Th& Ihtute 

r. 77. lu* 
repealed thanecef- 
fity of a licence 
from the South 
Sea Company or 
Eajt India Com¬ 
pany for (hips 
palling through 
the Streights of 
Magellan or 
round Qape llorth 
and trading in 
the Pacific Occattf 
from Cape Horn 
to I So degrees 
IVefi longitude 
I'rom London. 

Whether they 
combine fifhing 
with their trading 
or not. 


Jacob v. Jansen. 

'J’HIS was an aftion upon a policy of infurance^ 
dated the iixh, June iSoyt at and from London ta 
the South SeaSt and back to London^ with liberty to 
touch, dlfcharge, arid take in goods at all ports and 
places in the courfe of the voyage, whether in the 
lyh channel, at Madeiraj Cape De Verd IJlnndt^ St. He^ 
lenoy the River PLUCy or clfewhcrc, alfo with like liberty 
at any port or ports in South AmertcUy as well on this fide 
as on the other fide of Cape Hortty and during her voyage 
and trading, with leave to barter, fell, and exchange 
property notwithftanding the colonial laws of Spain, 
upon the fliip Mnnphisy with liberty to chafe, capture, 
man, and convey any veflcl or vcflcis, and to feck, joiiiy 
and exchange convoys : the value was thereafter to be 
declared by the aflureds: upon the trial of this caufe, at 
the Zew/j/; fittings after Michaelmas XQxm fSio, it was 
proved that the iliip Memphis w:;s <1 trading vellcl, and 
not a fifhing veflbl, that fhe failed on the voyage iii- 
fured, ill company with the Hero, on a trading adven* 
ture, and on the 12th Julyloh Madeira, and continued 
in Iicr company until the a4th, wlien they parted, and the 
Memphis i-.id not fincc been heard of. It was objected 
for the Defendant, that the mafter of the, veflbl liad not 
procured a licence from the Szuth Sea Company, anc^ 
tliat for want thereof the voyage was illegal. The jury, 

^ ^ it 

however, found a verdict for the Plaintlft* (or a total lofs, 
fubjeft to this objection. 

ier/j Serjt., in Hilary term 18ir, ;ffrc'ftrdlngly ob¬ 
tained a rule nifi to fet afide this verdict and enttr a nOit- 
/ui£ % againft which 

Shepherd and Bejl Serjts., on a former day iii ibii 
ferni, Ihewed caufe. They contend^ that a' licenb^ 

6 front 
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(rdm the 5 ^/^^ Sea Company waa unneceflary in this 
cafe, by virtue of the ftatute 42 G. 3. c* 77.9 which 
is entitled an a£b to permit Britijh built fliips to 
« carry on the fiflieries in the Pacific Ocean, with- 
out licence from the Eafi India Company or the 
South Sea Company j” the preamble of which recites, 
that it may tend to incrcafe the aiavigation and fi{h- 
eries of his majefty's fubjefts, if the reftridiions then 
** fubfifting with regard to {hips navigating in the 
Pacific Oceanf between Cape Horn and 180 degrees of 
** Wefi longitude from London^ fliould be removed,” and 
cnafts, that thenceforth it {hould be lawful for any 
Britijh built fliip, owned and navigated according to 
“ law, to pafs through the Streights of Magellan^ or 
“ round Cape Horny and to carry on the ii{hcries in the 
** Pacific Oceaiiy ixom Cape Horn to 180 degrees of 
<* Wefi longitude from Londoiiy and to trade within the 
faid limits, without having obtained any previous 
licence, permiflion, or authority for that purpofe, 
« from the court of directors of the E(fi India Com- 
pany, or from the governor and company of meichants 
“ trading to the South SeasP It is important to attend 
to two former a£ts which related to fifhing alone, and 
to mark the diftinftion between them. By the ftatute 
of 35 G. 3. c. 92., entitled “ an a£I for further encou-* 
raging and regulating the Southern whale fifherics,” 
/. 26.y all (hips intending to navigate within, or frequent 
any part of the feas comprized in the boundaries of the 
exclufive trade of the South Sea Company, as deferibed 
in the ftat. ij^nn c. 21., arc required, « before they 
{hall proceed on any fuch voyage, to take a licence 
•* for fuch voyage from the South Sea Company.” And 
hy 38 G. 3. r.57., which is entitled “ an aft for further 
** encouraging the Southern whale fiflieries,” the pre¬ 
amble of which, as well as of the laft-mentioned aft, 
recites that it was “ proper to encourage the fifliery 

carried 


tSii. 

Jacob 


•Vm 

Jaksbv# 
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carried on by his majefty’s European fubjefls in the 

feas to the Southward of the Greenland feas ami Davle^o 

• 

StreighU^ for the purpofe of taking whales, and other 
« creatures being in thofe feas,” and refers to the 
35 G. 3. 92-, it is enafted in the third fedior, that 

for extending the limits prefcrlbed in the laft recited 
aft for the Southern jvhale fifheries, any {kip fitting and 
clearing out, and llcenfcd, conformably to the aft of 
35 3 '> failing to the Eafiward of the Cape of 

Good Hope^ might pafs beyond 51 degrees of lon¬ 
gitude from London^ provided tliat fuch fliip, after pafTing 
51 degrees of Eajl longitude from London, fhould not 
fail or pafs to the Northward of 15 degrees Southern 
latitude, till fhe fliall have failed to the Eadward of 180 
degrees of EaJl longitude- And by the next feftion, 
any veflel fitting, and clearing out, and licenfed, con¬ 
formably to the faid aft, and failing to tlic Wejlwnrd of 
Cape Horn, or through the Streiglits of Magellan, for 
the purpofe aforefaid (of filhing), may pafs beyond 180 
degrees of Wejl longitude from London, provided fuch 
{hips, when they have palled beyond 180 degrees of 
Wef loiigitude^from London, do not pafs to the Norths 
ward of 15 degrees South latitudej until they come within 
51 degrees of Eafl longitude from London. They ad¬ 
mitted that the two earlier afts, which had for their 
objeft merely the encouragement of the filheries, did 
not difpenfe with the ncceffity of a licence 5 but the 
42 G. 3. had a much larger fcopc. It was intended to 
give free licence to trade with the Spanijb colonies, 
which was contraband by the laws of Spain, in fuch a 
manner, as not to give alarm to that jealous government; 
and with that view the preamble was made much more 
comprehenfive than the title of the aft, and the purview 
much more comprehenfive than the preamble. {Mansm 
field C. J. Would not the inhabitants of Spain be as 
likely to read the body as the title and preamble of the 

7 aft ?3 
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a£t ?] The true conftruiflion of the is, that it {lull 

l 

be lawful for all Briti/b Ihips navigated according to 
law, which refers only to the navigation laws, and not 
the rights of monopoly, to fiih within thofe limits, and 
alfo that it fhall be lawful for all Britijh Ihips navigated 
according to law, to trade within the fame limits: it is 
no more necelTary that trading Ihips Ihould fifli, in 
order to entitle themfelves to the benefit of the ftatute, 
tlian it is that fifliing Ihips lliould trader in order to bring 
themfelves within the fame indulgence. It may be ad> 
mitted that the two ftatutes for the extenfion of the 
fiiheries, fo far as they invade tlie monopoly of the 
Eajiern hemifphere, have extended the indulgence to 
fifliing velTels only, but that i^ not fo with regard to 
this ftatute, and there is this fubftantial reafon for the 
difference, that the Euji India Company are of them¬ 
felves competent and fufficient to carry on the trade, 
whereas the South Sea Company have no trade, and 
therefore cannot be lofers by the extenfion of the trade 
to others; therefore it was the objefl of government to 
lay open to the fubjefts at large, as well the trade as the 
fiiheries of the Pacific Ocean. It is fo beneficial to 
this country to extend the limits of trade, that the 
Court will, if poflible, adopt the conftruAion which 
favours it. Neither any grammatical, nor any rea- 
fonable conftru€iion, confines that trading to fifliing 
Ihips. 


1811. 

Jacob 


V. 

jAXWSt, 


Xm/Serjt., eontri, urged, that although in certain 
cafes the ena£ling part of a ftatute may extend its ope¬ 
ration much more widely than the preamble, yet that 
muft be in cafes where the intention is clear. If tlie 
Plaintiff’s conftru£lion be cotred, the ftatute 47,6. 3* 
I. r. 23. ^ was wholly unneceffary. The principal 
obje£l; of this 42 G. 3. was the fifltery, and if it 
VoL. m. N n embraced 
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embraced trade, It was only fiibfervicnt to the lilhery, 
or as giving liberty to trade if the fliips were difap- 
pointed of filh : but it mull; be conftrued as reftraining 
that liberty to hfliing veflels. Until the pafling of this 
ftatute the monopoly of the trade of both hemifpheres 
was clearly prot^died from interlopers, unlefs they 
wer^ licenfed; it ,is not pretended that the trading 
monopoly of the I/ic/icf Company is done away; and 
it is not to be intended that the legiflature meant to 
deprive the Sm Company of their exclufive mono¬ 
poly of the Wejlern hemifphere in this covert and am¬ 
biguous way. It is clear that the perfons who penned 
tlie ftatute 47 G. 3. i. c. 23. underftood that the 
monopoly of both Coitfpanics ftill iubfifted, otherwifc 
they would have confined the repeal of the ^Antu r. at. 
to fuch conquered countries as are on the Ea/l fide 
of America only, inftcad of repeating the permiffion, 
as extended to all places which fhould be in his majefty’s 
pofleflion, as well on the EaJ{ as the We/l coaft of 
America. In the very next year, 43 G. 3., another 
ftatute, c. 90. pafled, declaring in /. 2. that veflels clear¬ 
ing out, and licenfed, conformably to the 38 G. 3., 
and palfing to the Wejl of Cape Horny or througli the 
Streights of Magellany for the purpofe of carrying on ^ 
the fiftiery, and having pafled beyond 180 degrees of 
Wefi longitude from Londotty may pafs to the Northward 
as far as 10 degrees Southern latitude, but not further, 
until ftie {hall have failed within 51 degrees of Eafl 
longitude from London. {^Lawrence J* It may from that 
aft be infened that in certain other limits the lieceflity 
of a licence is aboliftied.] 


Mansfield C. J. According to the conftrudiou 
now contended for on the part of the Plaintiff, this aft 
42 G* 3* is a total deftru^ion of the monopoly of the 

South 



IN THE Yt^k o? GEORGE HI. 


539 


South Sea Company on tlie Weftern coaft of America. If 
that be fo, it is very fingular that it was never before 
difcovered* 

Chambre J. Every one of thefe a£ts is to a cer¬ 
tain degree a violation of the rights of the South Sea 
Company. Even the limited con{Lru£lion| rcftri^ing 
the indulgence to the right of filhing. is a violation. 
The preamble is very ftrong in favour of the larger 
conilruftion. Navigation is mentioned as the firft 
objeft, and the intention fecms to be to remove the 
obltruflions to veiTels navigating the Pacific Ocean, 

Cur. adv, vult: 


l8xt. 



Jacob 


tr. 


Mansfield C. J. now delivered the opinion of the 
Court. 

Confidcring, as we do, that the of parliament 
was made for the benefit of trade, as well as of the 
fifherics, and confidcring the queftions that may arife 
on the point, what degree of fifhing is neceffary to 
authorize a Ihip to trade, if we ihould hold it necef¬ 
fary that a Ihip fhould both fifh and trade, we think^ it 
better to decide, that a fhip may^go either for the foie 
purpofc of trade, or for the foie purpofe of fifhing: 
therefore the 

Rule muft be difeharged* 


N n a 
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If a correA 
memorial of an 
annuity-deed be 
incorrcAIy in- 
rolled for a timey 
and after fome 
years the officer of 
the inrolment 
office difeover and 
re<ftify the error 
before any pro¬ 
ceedings had to 
vacate the an¬ 
nuity, the Court 
finding the inrol¬ 
ment right when 
they call for it» 
will not enquire 
when the entry 
was made. 

But it is a high 
mirpriilon In an 
officer to alter the 
inrolment with¬ 
out the fandtion 
of the Court of 
Chancery. 

Whether it be 
fbfficient for the 
grantee of an an¬ 
nuity to carry a 
memorial to the 
inrolment office, 
and pay for it, 
without infilling 
on himfelf feeing 
at inrolled, and 
comparing the 
inrolment, with 
the original me¬ 
morial, quart* 


Garrick v. Williams and Others. 


JfENS Serjt. had on a former day in this term oh* 
tained a rule niji to cancel the warrant of attorney 
which had been given in this cafe to fecure an annuity, 
and to fet afide the judgment entered up, and execution 
levied thereon, and reflore the mpney, upon the affidavit 
of a furety, which ftated, that in 1806 the deponent 
became furety for the payment of an annuity of lOo/., 
then granted by the Defendants Williams and Barnes for 
tlieir rerpeftive lives to the Plaintiff, and with that intent 
figned certain deeds. That the deponent in November 
1810 applied to the inrolment office for a copy of the 
record of the memorial, and thereupon received from 
the clerk at the inrolment office a copy thereof, which 
did not contain the names of the witnefTes to the bond, 
nor any authority to any attorney to enter up any judg¬ 
ment againft the deponent, nor any term, nor any date 
to fuch fuppofed authority \ and the deponent thereupon 
examined the copy with the memorial inrolled, with 
which, he found, it correfponded with refpef); to fuch 
defe£ls. The attorney for the Defendants fwore that 
the copy of the memorial which he annexed to his 
affidavit was a true copy of the record, as it was in 
November 18x0 entered on the rolls of the office, and 


that the inrolment then correfponded with refpe£l to 
fuch defeats. That having reafon to believe that the 
memorial inrolled had been altered fubfequently to the 
time of his former examination, the deponent had lately 
again infpeAed it, arid difeovered, that an addition had 
been made to the record, and that the names of the 
witnefTes to the bond, and an authority to certain attor- 
nies to appear for the Defendants, and confefs judg¬ 
ment, and the date thereof, had been inferted in the 

margin 
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margin of the rolh fubfequently to N^vembir i8iO| and 
more than four years after the execution of the deeds 
and other inftruments iigned and given fbnfecuring the 
annuity. 

Bejl Serjt. Ihewed caufe againft this rule> upon an 

affidavit of one of the entering clerks in the inrolment 

office, that in confequence of the error in the memorial 

being pointed out to him by the Defendant’s attorney, 

he re£lified it, and offered to reftify the Defendant’s 

copy of it accordingly, which was refufed ; and that it 

was the common pra£lice of their office, if they difeo- 

vere<l any error in the inrolments of memorials, to rec- 
* • \ 
tify them by infertions in the margin of the roll. That 

when an original memorial is brought into the office, 
the hour and day are iminediately marked on it, and 
that from that time forward the inrolment is confidered 
as complete. The attorney for the annuitants fwore, 
that the original memorial, which he depofited in the 
office, had not thefe defeats. contended, that if a 
corre£l memorial were left at the office within the 20 
days, the annuitant had completed his title ; the officer 
might inrol it at any fubfequent time that fuited his 
convenience; and when inrolled, the inrolment would 
have relation back to the time of leaving the memorial 
in the office. If the bargainee of an eftate were to be 
anfwerable for the due inrolment of a bargain and falc 
by the officer, after he had left his inftruAious at the 
office, it would ihake half the titles in the kingdom. 
The flatute 17 G. 3. r. 26. / 5. direfls, that the memo¬ 
rials (hall be inrolled in order gf time as the fame ihall 
be brought to the office. If an annuitant carries his 
memorial on the 20th day, and finds only one clerk in 
the office, who has five hundred previous memorials 
then to be inrolled, it would be very hard that the 
grantee ihould therefore lofe his annuity. No perfoa 

N n 3 can 
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can be injured by the miftalce; for either party whor 
wiflied to z{k upon it| *muft obtain an office copy,'and 
in comparing that c^py with the original memorial, as 
the pra£l;ice is, the tniftakc would be difcovered and 
redlified, as was the cafe here. This annuity had fub- 
fifled four years, had been afligned for a valuable con- 
fideration, and one of the attefting witnefles, who might 
have proved all circumftances relating to the confidera- 
tion, was fince dead. The certificate indorfed on the 
deed records the inrolment as made on the 7th day of 
Augufi 1806, at feven in the evening, purfu^nt 10 aft of 
parliament, and is figned by the proper officer. 

Lens in fupport of his rule. The officer who figns 
this certificate, is miftaken in taking it for granted^ that 
the leaving the memorial at the office is the aft of in¬ 
rolment. The faft of aflignment makes the cafe ftrongcr 
againft the annuitant; for if he had ufed ordinary dili¬ 
gence, he would have difcovered the miftake at the time 
of his examining the title. The queftion does not here 
arife, whether the officer could perfeft the memorial a 
day or two after the ao days are elapfed ; for the Plain¬ 
tiff’s argument goes to the extent, that if the memorial 
be left in the office, though it be never inrolled at all, 
the annuity fhall be good. But the words of the ttatute 
are imperative, that it fhall be inrolled within the 20 
days I and if it is not done within that time, the fecu- 
rities are avoided. The objeftion is not, that the copy 
is iucorreft, but that the original, the roll to which the 
public have refort for infpeftion, and by which they are 
to be guided, in order to know whether all things arc 
-duly done, is incorreft. The objeft of the aft is, that 
the public fhall have accefs to the contents of the inrol- 
ment: the fum p^id, too, for inrolment, and for a copy, 
and which is regulated by the number of words, will 
▼ary if the xnemorkl be incorreftly inrolled. 5 Co. 84. 

Berriman^s 
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Berrifmn's cafe. The cuftotn of the manor, was that 
alienations fliould be prefented at the ntan^ court 
within a year. The Court faid| caveat emptorf be is at 
his peril to perfeft all that iS neccffary for his aPurance. 
If was incumbent on tlie grantee to fee this done^ and 
the negie£l of the officer is the misfortune of the 
granteei who^may have an a£tIon againft the officer for 
his negligence, but the fccurities ai'b, in the words of 
the a£t, wholly null and void. The quantity of budnefs 
with which the office is filled, is no reafon why it Ihould 
not be inrolled in due time, for the ftatute gives a pro¬ 
fit CO the oificer for making the inrolments, and the 
amount of the fees is according to tlie length and num¬ 
ber of the memorials: having therefore a profit for })is 
duty, he is bound to difeharge his duty, and is bound 
at his* peril to provide a fufiicient number of clerks and 
fervants to iutol the memorials within 20 days as fail as 
they come in. The objeflion is not here that the me¬ 
morial was not inrolled within the 20 days, but was 
inrolled within a reafonable time after; but tlie objec¬ 
tion is, that it was falfely memorialized within the 20 
days, and that the fallacy has fubfifted for four years* 
The ftatute Qpuld not intend that it was fufiicient for 
die grantee to leave his inftru£lions at the office* 


181X. 
Garrick 


W1LUAM& 


The Court ftrongly reprobated the condud of the 
officer, ill thus figriing a certificate, which was clearly 
falfe, and faid that he was guilty of grofs negligence, 
and that he ought not to have made the alteration with¬ 
out the confciu of the Court of Chancery* 

Cur* aJv. vult* 

Mansi'IELD C. J. now delivered the opinion of the 
Court. 

This was a motion to fet afide a warrant of attorney 
and judgment given for fecuring an annuity, on the 

N n 4 ground 
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Ipround that it is void under the ftatute, for want of t 
memorial being inroUed in due time; and the r^refeh- 
tation is^ that a perfeA memorial was prepared and car¬ 
ried to the office within 20 days, but that the roll itfelf, 
when iirft looked at, did not contain certain material 
parts of the memorial, but that now, when the motion 
is made, the rolj does contain a correfl; copy. This is 
the firft time thfs - queftion has been agitated, and it is 
attended with confiderable difficulty. The framers of 
this a£t did hot at all know what they were requiring, 
in having thefe memorials inrolled; probably they 
thought a memorial would be a very ffiort thing, and 
that many might be inrolled in. a very ffiort time ^ but 
,|lie various very minute and nice queftions which have 
arifen on the have introduced a practice, (and I 
fee not how it can be avoided,) of copying almoft the 
whole of all the inftruments on the roll. Now it might 
be impoffible for the officers, every day, or even every 
month, to put thefe on the roll. The requires that 
a memorial ffiall within lo days be inrolled, and 
feflion 5* direfks, that there ffiall be a particular roll 
provided and kept, on which fuch memorials ffiall 
be entered, and proceeds to enadl, << that every fuch me¬ 
morial {ball be duly inrolled, in order of time, as the 
fame ffiall be brought to the office, and that th^ clerks 
of the inrolments, or their deputy, ffiall fpecify on the 
roll the certain day, hour, and time on which the me¬ 
morial is brought to the office, and ffiall grant a certi¬ 
ficate of the inrolment thereof when required.” If this 
aA of parliament, as it (lands, were peremptory that the 
inrolment ffiould be made and completed within the 20 
days, and never be altered, it requires an impoffibility, 
for it never can be done; it mud be enough, therefore, 
if the deed is brought in due time, and left for inrolment 
when the officer can do it. The quedion is, whether 
the Court, finding the record to be now right, will fay 

that 
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that the inrolment was infufficient, and overturn the 
annuitfi the record being correft; and we think that 
the Court, finding the record now correft, ought to be 
fatisfied, and inquire no further. There have been 
queftiona in the old law on the ftatute of inrolments, 
which fuftain us in the dodrine that we (hould look to 
the roll only and no further; in Hinders cafe^ 4 Rep. 71. 
one qiieflion was, amongft others, whether any aver¬ 
ment could be received with refpefl to the time of the 
inrolment, and whether that could be pleaded as a mat¬ 
ter in paiSt or muil be decided merely on the record: 
the party by his demurrer confefied the inrolment was 
made after the fine, and fo the fine operated, and the 
bargain and fale did not operate; and there being n0 
attornment, no adiion of walle could be maintained in 
refpedk of that eftate; and whether the eilate could pafs 
by the bargain and fale, not being inrolled within the 
time, was the quellion; and it was held it could not. 
Gilb. on UfeSy fays, << As to averring an inrolment, this 
muft be underftood when the time of inrolling was not 
entered on the record; but fince 16 EU%. the dale of 
the inrolment has been entered. Mod. 504. i Leon. 582. 
are cited, and are nothing to the purpofc ; but in Sir T. 
Howard^s cafey Owny 132. the fame point appears to be 
ruled; and fo we think that the memorial on which 
thefe annuities are inrolled fhail be conclufive, and that 
no averment or evidence lhall be received to (hew that 
the date is incorreft; and accort.mg to thefe cafes we 
muft fay, that the memorial was inrolled within 20 days, 
and therefore the 
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Fayle and Another v.’ Bourdillon.* 


May 47- 

^ HIS was an ad;ion upon a policy, efFefted by th« 
Under a licence Plaintiffs) as agents, as well in th^ir own names as 

relidem^iere?*t^t name and names of all and every other 

a ftiip bearing any perfon and perfons Jto whom the fame did or might 

ffom”aTenem^'’s appertain, in part or in all, at and. from St, Peterf- 
country, to burgh to London^ with or without fimulated papers or 

licences, upon the Ihip Sophia Carolina Albertina^ at 
the rate of twenty guineas per cent. The infurance 
was declared to be ‘‘ on goods, as intcreft might ap¬ 
pear, to be thereafter declared and valued.” The Plain¬ 
tiffs averred the loading of a cargo o£ the value of 4130/. 
at St, Peterjburghy and that Macnahy Stewarty and Bar* 


and that the infurance was made for their ufe and be¬ 
nefit, and that by a memorandum afterwards indorfed 
on the policy, the intereft was declared to be in them, 
and the goods were valued at 4130/., including pre¬ 
mium of infurance, commiffion, and all charges inci¬ 
dent to a lofs. The Plaintiffs then averred in their firft 


whomfoever tbe 
property may ap¬ 
pear to belong, 
three Britijh fub- 
jedls, not named 
in the licence, 
one of whom re- 
iides in a hoftilc 

polTfron^^^ interefted in the goods to the amount infured, 

hoftilc country 
to this. 

And the agent 
who effc^ed the 
polic](, may re¬ 
cover in truft for 
three Britijh 
partners, one of 

whom, at the coipnt, a lofs by perils of the fea, and in the fecond, a 
time of the action, / , - «. i , pi. p 

relides in an alien lofs by holtile force. Upon the trial of this caufe, at 

enemy’s country. Guildhally at the fittings after Trinity term 1811, befote 

Mansfield C. J., it was proved that Stewart refided at 
Hamburghy Barclay at Glafgowy and Macnah at Gotten* 
hurghy and that they were partners in trade. It was 
proved that upon the petition of the Plaintiffs, a licence 
had been granted by the privy council, to Benjamin 
Fayle and Company, merchants,” thereby permitting 
a veflel, bearing any flag, to proceed with a cargo of 
fuch goods as by law are permitted to be imported, 
from any port in Rujfiay Prufiiay or Denmarky to any 
port in this kingdom : the mailer to be permitted to re¬ 
ceive bis freight and depart with his veflel to any port 
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not blockaded, .nolwithftanding all the documents that 
might accompany the Ihip and cargo might reprefent 
her to be deftin^d to any other neutral or hoflile port, 
and to wliomfoever fuch property might appear to be¬ 
long,” under the ufual provifions for indoriing, &c.; 
the licence was dated on the iith of May 1809. 
Stewart wrote a letter from Hamburgh on the 8th of 
July^ apprizing the Plaintiffs that he had chartered the 
fhip Sophia Carolina Albertina to go from R^ock in bal- 
laft to Reterjburgh^ for a cargo of flax and hemp, which 
would be addreffed to the Plaintiffs, and giving them 

inftrudlions to cftedl an infurance tliereon from 

% 

Si. PeUrJburgb to London^ cither on receipt of tlie letter, 
or on the Ihip’s arrival in London^ at their difcretlon, 
adding that perhaps they could get 3000/. proviGonally 
covered better now than later in the feafonin con- 
quence of which letter the Plaintiffs effected the infu- 
furance in queffion on the 24th of July^ The veffcl 
took in her cargo at St. Feterjburgb^ and was loft on the 
homeward voyage. The bills of lading were configned 
to the Plaintiffs, but they were not interefted in the 
goods. Stewart^ Macnaby and Barclay were all Britijb 
fubje£ls. The a£tion was commenced in January 
1811. No evidence was given of the relations of 
amity or ocherwife at that time, or at the time of 
plea pleaded, or trial had, exifting between Hamburgh^ 
Sweden^ and Great Britain s but the counfcl for the 
Defendant aflumed it as a fn£l of which the Court had 
judicial notice, that Hamburgh and Sweden were both 
in a ftate of hoftility with Great Briiain^ and that there¬ 
fore Stewart and Macnaby although Britijb fubjecls bon), 
were alien enemies, and they raifed upon this ground 
two objections to the Plaintiffs^ right to recover: firft, 
that no aftion could be maintained to recover money 
for the benefit of alien enemies \ fccoiully, that the 
licence wiiich had been granted, did not legalize the 

trading 
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trading by alien enemies^ upon which this infurance wat 
efFeded, but was confined to FtyU and Co* , Aftfor- 
j^eU C., J- referved both thefe points* fubje^ to which the 
jury found a verdift for the Plaintiffs. . ^ 

£efl Serjt. having* on a former day in this term^ 
obtained a rule njfi to fct afide the verdi£)t* and enter a 
nonfuits 

&hepherd and Vaughan Serjts. fhewed caufe. As to 
the effe£l of this licence to legalize the trade} when the 
policy was effefted, there was no war fubfift ng between 
Great Britain and Stuedetty and the p.^rtner reiident a^ 
Hamburgh undoubtedly is not an alien enemy \ but 
even if the partners had all been refident at Peierjburghy 
between which country and Great Britain there is un¬ 
doubted war* this licence, the purpofe of which is> 
to do away the difabilities incident to a flate of warfare* 
would have legalized the traffic. The objed: of thefe 
licences is to facilitate the importation of particular fpe- 
cies of goods into this country, no matter to whom 
they belong; whether to an enemy refident in the ex« 
porting ftate or to others. The owner and the goods 
are .equally adopted as Briii/k by this licence. There 
are found rcafons for not introducing into the licence the 
names of the traders* for the licence muft be on board 
the (hip* and might fall into the liands of the enemy* 
at all events copies may be legally obtained here by the 
enemy’s agents* and to infert the names would fubje£f 
to confifeation and the heavieil punifhments* the goods* 
and the importers or exporters* if difeovered and taken 
in any country over which France exercifes her domi¬ 
neering influence. All trade with any foreign ftate 
is reduced to this* that either the Briti/b merchant 
muft fend out his ftiip with bullion to. purchafe 
commodities* or that foreigners* as confignors or con- 

13 iignees 
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ffgnees at the foTeign ports, either on their own Account 
or as.agents, muft participate in the trade. Many li¬ 
cences require a cargo to be firft exported, and legalize 
the importation of a return cargo only, many require 
the goods imported to be the property of the perfon 
licenfed, as in Frifiy. Tiompfin, ante^ x. lai., or the 
property of the bearer of their bjUs of lading, as in 
Defflis V. Partyf 3 Bof. (sf PuIL 3. The words of this 
licence are moft general, and moft cautioufly worded to 
avoid being reftri^ed to any individual or clafs of men 
whatfoever, fo long as the poiTeiTor of it properly and 
legally comes by the poiTeinon. It is not a licence, that 
the Plaintiffs may import, but it is granted to the 
Plaintiffs that a Ihip may come from an hoflile port, 
bearing any dag, and freighted with any man’s property. 
This licence is therefore transferable to any perfon, 
whatever be his political relation, to whom the Plaintiffs, 
in the exercife of that difcretion which the government 
has repofed in them, fiiail think fit to communicate that 
benefit. In Ktnfingion v. IngltSy 8 273., it was held 

that the Plaintiff might recover on a declaration averring 
interell in Jmn Villas^ an alien enemy, the adventure 
being legalized by a Brttijb licence, becaufe that traffic 
could not be carried on but in Spant/b veffels. They 
referred largely to the judgment in Ufparicha v. Nobky 
13 Eqfl^ 33a. As the trade would be authorized there¬ 
fore by this licence, if the goods were wholly the pro¬ 
perty of an alien enemy, fo it can be no obje£rion that an 
alien enemy has a part intereft in them. A Britifb fubje^ 
too, though refident in an enemy’s country, may ftill be 
a fubje£l, for all the purpofes of being a partner in a 
houfe of trade here, and of trading, as from thathoufe; 
as he may, on the other hand, be an alien enemy, fo far 
as he. mixes himfelf with the commercial tranfa&ions of 
a houfe of trade in an enemy’s country. Cafe of Jongt 
Chffma^ 5 Rob. 299., Sir W* Scott held that a licence 

to 
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to 'Mt^Raviei of Birmingham^ to itriport hitliet from 
Holland^ did not legalize an adventure by Mr. R(mi of 
Amjlerdam^ as ^ Dietch exporter. Therefore, in this 
cafe, the two national characters which Macnab poSefled 
of Sojuede and Engli/bmatti may be fevered; and it was 
perfectly lawful for Ste^art^ MacAai^ and Barclay of 
Glafgow^ to import^ thefe goods. from St. Peterjburgh 
nnto England^ to infure them, and to enforce the policy 
by an aClion in the name of tlieir broker for their be- 
neiit, although the fame things would not have been 
lawful to Stewart^ Macnah^ and Barclay^ of GoiUnburgh. 
But at all events a contraCl; made with an alien not in a 
ftate of war is legal, and may be iccovcred on, fo 
that the Plaintiff is entitled to recover at Icaft for the 
intereft in two thirds of the cargo, the fharcs of Stennart 
and Barclay. 


Bejl contrh. The rule niuft be made abfolute on 
both grounds. Firft, that the licence does not proted* 
this property. Secondly, that two of tlie three perfons, 
in truft for whom tlie Plaintiff fues, are alien enemies. 
As to the firft ground, it is eflcntial that the king fhould 
know how, and by whom, the trade is carried on : this 
is a licence to Fayle and Co. to import, and'to no one 
elfe ; the words, to whomfoever the property may ap¬ 
pear to belong, are only an extenfion of the liberty to 
ufe fimulated papers ; they mean the oftenfible appe!sr- 
ance, not to whomfoever it ihall ultimately be proved, 
to the fatisfadion of a court of jufticc, that the property 
belongs. If the Plaintiffs’ conftrudion (hould prevail, it 
muft go fo far, that this would be a licence to go to 
any port whatfoever in tlic whole world. If the pre* 
fent form of the licence, according to the found con¬ 
ftrudion, fruftrates the intention of the government or 
of thofe wha obtain it, that may be a very good reafon 
why the privy council fhould adopt another form'for 

'i tliefe 
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^efe inftrattients, but none for departing from the 
found, conftru&ion. No cafe can be cited> where a 
licence granted to one man can be ufed by another. 
Licence is not in its nature alfignable, even if granted 
by a fubjeft. In the cafe of Feife v. Thompfon^ the 
licence was differently worded. But in the cafe of the 
Jonge Johannesi j\Rob, 263. where |he licence permitted 
Bridge and Smithy or their agents, or the bearers of their 
bills of lading, to import on board three neutral veifcls, 
a claim was made by Smith on behalf of various pro¬ 
prietors, on the ground that he had obtained the licence 
in confequence of inftru£tions from his correfpondents. 
Sir VF. Scott held, that a material obje£f of the controul 
which the government exercifes over fuch a trade, was, 
that it might judge of the particular perfons who are fit 
to be entrufted with an exemption from the ordinary 
rcftriftlons of a ftate of war. The purpofe of tliefe 
licences is the employment of Britijh labour and BritiJfj 
capital, not the employment of foreign feamen and the 
capital of perfons rcfident in Germany, In the cafe of 
the Crijitna Sophia^ cited ^ Rob. and 267., the 
broker, who procured a licence to himfelf and com- 
panyji made oath that he intended to include, under 
the denomination of company, all the owners of the 
feveral parts of the cargo, and ^ the Court acceded to 
the favourable fuggeftion, that the Iriflj govemmeht 
might be apprized of the intCRtion of including all the 
perfons, that the broker might have Rated their uames> 
and have taken the licence in that abbreviated form.” 
But there is nothing fimilar in this cafe. The rifk of 
the underwriter is increafed by the aifured not conform¬ 
ing to thefe regulations, for the vefiel which has on 
board a cargo not fo licenfed, is liable to feizure by 

r — 

Britifi cruisers and confifeation. Helhr v, MdcConftelf 
3 Bof.is^ PuU. 113., it was held that a commiflion of 
bankrupt could not be fupported, which was fued out 

on 
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on the oath of the partners^ two,of whom were JBrtti/i 
fubje£ls domiciled in France; for the petidoning credr 
tors muft have a debt for which they could fue here* 
The cafe of the Jonge Glqffina is favourable to the De¬ 
fendant, for if Macnab of Gottenburgh had applied for 
the licence which was granted to the Plaintiff, it would 
have been refufed him. The doctrine that if a licence 
be extended to an afien enemy, it enables him to bring 
all thofe a£tions which fpring out of the tranfaftion, 
cannot be denied, but it renders it the more neceffary, 
not to extend to alien enemies the benefit of fuch li-» 
cences, without exprefs words or neceffary implication. 
In Ken/ifigton v. Inglis the licence was to Ready to im¬ 
port in any Spanijk veffel: it followed by neceffary im¬ 
plication, that there would be Spani/b property em¬ 
barked in that adventure, and the Spanifb fubjefts to 
Vhom it might belong, were therefore virtually licenfecL 
The fame obfervation applies to Ufparicha v. Noble, 
If the Plaintiff cannot recover the whole, he cannot 
recover a part, for the Court has no means of afeertain- 
ing what (hare belonged to one and what to another 
partner, nor of apportioning the verdi£t. No grant of 
the king can take effedi, unlefs it be made upon a full 
knowledge and difclofure of all circumftances. It is 
impoffible the king ihould know for whofe benefit 
the tranfadlion is carried on, when the licence is thus 
worded and thus transferred. {Mansfield C« J. The 
£une objediion would have militated againft the judg¬ 
ment on the Chrifiina SapbiaJ} 

Cur* adv. vuh* 


Mansfield C. now delivered judgment. The 
cafe of D^ts Parry fo far refembled this cafe, that 
Bridge and Smith had no intereft in the cargo, but they 
were the confignees of it, as Fayle and Co., in this cafe, 
are the confignees of the goods. But on the whole, 

con* 
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confidering the terms of this licence, it feems to us that 
it does not found any objection which the underwriters, 
can talfe, to prevent the PiaintifFs* recovering on this 
policy. The words of the licence are as general as it is 
poflible for them to be; they are without reference to 
the goods being the property of any particular perfons. 
The words of the licence are, we hereby grant this 
licence to £, Fayle ami Co., merchants, for the purpofes 
fpecified.in the order of council, and do hereby permit 
a veflel, (not any particular perfon's veffel,) to fail, &c.” 
Under this licence goods arc imported from RuJJia^ 
configiied Xo Fayle zxit Co.; they are the confignees, and 
are the very perfons who applied for this licence and ob¬ 
tained it. ITie tranfa^lion exadlly correfponds witli this 
licence, and probably this was the very fort of trade the H* ■ 
cence was meant to leg.dlzc. Trade with Rtiffta^ Prujfiay 

and Denmarhy mufl be carried on either by Britijb agents. 

« 

rcfident there, or by the inhabitants of thofe countries: 
but whichfoever of the two put the goods on board the 
fhip, it feems to have been the very intention of govern¬ 
ment to encourage the importation of thefc gooiis from 
Riifftay FriiJJia^ and Denmark ; and probably they form 
the very bulk of this trade from thofe countries to this, 
therefore there may be very good reaforis for making this 
licence fo general. The qucllion of alien* enemy has 
nothing to do with the cafe 5 the queftion is, whether 
Fayle and Co. have a right now to recover the fum af- 
fuved ? not what they -are to do with it when they have 
got it. The cafe of Bridge v. Smithy m Rsbinfen^ does 
not apply* for there tlic perfon importing was neither 
the agent of Bridge and Smithy nor held his bill of lad¬ 
ing 5 therefore the 

(tf) Rule muft be difebarged. 

(41) See the following cafe. 
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ADVERTISEMEJrn 

imp^rianei of the fuhjjeB difcuffed %n the laji eafe fUiitl eaetr^ 
rant the Reporter in placing here another cafe which innfohved 
the fame principles% though not immediatelj confequent in order 
of time* 


lSi2« 


Morgan v. Oswald. 


A licence to 
H. 5., a Britijk 
inerchant) that a 
ihip may go to an 
hoHile pert and 
bring ht>me a 
cargo of goodsi 
authorise? the im¬ 
portation of i'luh 
goodsj being the 
property of an alien 
enemy, fubjeA of 
tliat hoAile 
coiintiy, and 
thcitforc autho¬ 
rizes him to infure^ 
and enforce his 
contra(5t of infu- 
rance in our 
courts. 

If the defence 


was an aftion brought on a policy of infurance 
on goods Hiippcd in the fhip America^ on a voyage 
from Archangel to London* Upon the trial at Guildhall^ 
at the fittings after Hilary term I8i2j before Mans* 
field C. J., three points were made for the defendants. 
I, That there was a deviation by the (hip’s going^ back 
to Archangel under ftrefs of weather, in order to refit, 
it being contended that there were other porli nearer to 
the place where (lie received damage: but upon this 
point the jury, at the trial, and the Court on reviewing the 
evidence, upon the motion for a new trial, made by Bejl 
Serjt. in Eajler term 1812, were of opinion that Arch* 
angel was the mofl proper place to which (he could 
have gone for repairs, and that there was no deviation. 
The fecond and third points upon which the Defend¬ 


ants refted their cafe arofe on the licence. The mate¬ 
rial parts of which were, that the underfigned R. Ryder^ 
in purfuance of an order of council, fpecially autho¬ 
rizing die grant of that licence, did thereby grant that 
licence, for the purpole fet forth in the faid order of 
council, to Henry and did thereby permit a vef- 

the Defendant to prove wlTat a clearance it, and the dlfcrepancy between the real dale 
of the rleurance and the date indorfed. 

If the date be indorfed at the i;th, i^nd the. real date of the clearance be the 20 th. 
Semble kliat it is a fubOantlal compliance with the condition. 

Quj^re whether a clearance be any Angle document, or the coilecUon of all the papers 
neceflary to enable a fliip legally to fail ? 

Licences to trade ought to be cooftnied liberally. 

frf^ 


upon a policy Lc, 
that the licence 
requires the date 
of the fliip’s clcAT- 
ance fioin an 
hoftitc port to be 
indorfed lliereon, 
and that it is not 
truly indorfed; it 
h incumbent on ^ 
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fel, bearing any flag except the iWA, to proceed in 
ballaft^from any port north of the Schddt to Archangdj 
or any other port in the White Sea^ there to load a cargp 
of fuch goods as were permitted by law to be imported, 
(except German linens, ftocfc-fiih, and oil,) and to pro¬ 
ceed with the fame to a port of the United Kingdom t 
the mailer to be permitted to receive his freight, and 
depart with his crew and veflcl to any port not block¬ 
aded, notwithllanding all the documents Which fhould 
accompany the Ihip and cargo might reprefent the fame 
to be deltined to any neutral ot hoftile port, and to 
whomfoever fuch property might appear to belong | 
provided that the name of the velTel, her tonnage, and 
the time of her clearance from her port of lading, (hould 
be indorfed on that licence. The order of council, of 
the fame date with the licence, upon the authority 
whereof it ifTued, purported to be made ** upon reading 
the petition of Henry Siffiin^* arid was erpreffed in the 
fame terms as the licence. The following indorfement 
appeared upon the licence. The veflel, for which the 
within licence has been granted, is the Rojicek (hip, 
called America^ A* Gunter maRer, of 400 tons burthen, 
which cleared the port of Archangel for the port of 
London on the 5th S^temher^ old Ryle, 1810. Thd 
cargo confiRs in 187 calks of tallow,’* &c. The 
captain of the veiTel, being crofs-examined, admitted 
that he got his clearance at Archangel on the 20th of 
September new Ryle ( he received his papers on that day; 
tlie veflel failed from Archangel on the 22d September 
new Ryle, and was loR in her return to Archangel to 
refit, while flie was coming in over the bar of the har¬ 
bour. The goods Infured were the property of Brandt^ 
Rcddct and Company, of RigOf Ruffian fubjeftsi there 
being at the time'of the infurance and adventure war 
between England and Ruffin* The flrR obje£lion made 
upon thefe fafts was, that the condition of the licence 

Oca bad 
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had'not boen com])Ued with^ inafniuch as the true time 
of the fliip^s clcafance from her port of loadinjg was 
not indorfed on the licence; and that therefore the. 
adventure was illegal : the fecond objection was, that 
the perfons interefted were alien enemiesi the importa* 
tion of whbfe property was not authorized by that 
licence. The jury, however, under the diredioii of 
Mansfield C. J., found a verdidb for the Plaintiff, for a 
total lofsj whh a fmall benefit of falvage; and Befi ob¬ 
tained a rule utfi for a new trial Upon the two points laft 
mentioned, and alfo upon the quefllon whether the jury 

A 

ought not to have found an average lofs only: but tliis 
laft point was not mentioned upon the difculTion of the 
rule. ' 


Shepherd and JLr/2/Serjts. in Michaelmas term 1812, 
(hewed caufe againll this rule. They contended that the 
condition of the licence was fufficiently complied witli. 
The procefs of obtaining a clearance was a work of feveral 
days; the clearance confided not in any one particular pa¬ 
per, but in the whole number of papers requiCte to enable 
the (hip legally to profecute her voyage; a feaman ap¬ 
plied at the cuftom-houfe for his papers on one day, and 
received them on another. Probably the indorfement 
on this licence was made thete on the day on which tlic 
captain firft applied for them. ['Phe Court fuggefted, 
that as this adventure was contraband in Rujfia^ it 
could not be prcfiimed that the indorfement was made 
by the officers of the cuftoms at ArchangeL It cer¬ 
tainly was the pradlice in England for the captains of 
veffels to procure fimilar.indorfements to be made at the 
cuftom-houfe, although no law required them to be 
there made.] It was often the praffice of the merchant 
who was the. owner of the veffel or cargo, andrefident 
perhaps at a confiderable diftiance from the place where 
the (hip la/i to procure the clearance j in fuch a cafe, 

a literal 
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a literal compliance with the condition of the licence 
would-be -impolEblej in the prefent cafe it was fub- 
ftantially complied with, which was all that was necef^ 
farjr. . Edwardses Leading Deeijions in Cafes of Briiijb 
Licences^ 24. Vro*iu Cornelia* Scott fays : ” In the 
ufe and> application of licences, ■ the Court will not 
confine the parties to a literal conftruftioii. . It isfuffi- 
cieut that they fliew, under the difficulties of commerce, 
that they come as near as they can to the terms of the 

licence \ and where that is done, the Court will not 

% 

prevent them from having the entire benefit intended 
by his majefty’s government.” In the cafes of Rohinfon 
V. Cbeefenvrighty and Satne v. Tourayy now pending in the 
Klng^s Bench on the fame (hip and policy, that Court 
appeared difppfed to confider the clearance as a conti¬ 
nued aft, the colleftion of all tlie papers that are necef- 
fary to enable a (hip to fail, fo that the time of applying 
for or obtaining any one of thofe papers may properly 
enough be called the time of the (hip’s clearing. On 
the fecond point, they contended, that tl\e language of 
this licence was the moft comprehenfive that could be 
ufed. It did not require that the (hip or cargo (hould 
be the property of Siffkiny to whom the licence was 
granted, as in Feife v. Thotnpfiny ante^ i. lax., and Feife 
V. Watersy antcy 2. 248., or the bearers of his bills 
of lading, as in Defflis v. Parryy 3’ 5 ^ PulL 3.; 
nor did they require, as many licences expreifed 
it, that it fliould be the property of Siffkin or other 
Britifh merchant, as in fomc other cafes, nor that .it 
(hould be the property of Siffkin or others, as in 
the cafes of Flindt v. Scotty-Eajly 524.> and Flindt v. 
Larkin (^). Nor was it a licence for Siffkin to import: 
it was a licence to Siffkin for a (hip to import. It did 
not define to whom, or to what country tlie veffel 
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ihould belong; it was exprefflly permitted that the ihi|^ 
might bear any flag except the French i and the hcence 
was to be efle&ual^ to whomfoever the property in the 
goods might appear tp belong, which meant, to whom-? 
foever they actually might belong. This conftru^tioi^ 
was fortified by confldering the purjpofe of theie 
licences, which was to fandtion and facilitate the im* 
portation of the fpecies of goods of which this country 
flood moft in need, not further regarding who might be 
the owners, or who might derive the profit of the 
adventure, than by placing it under the guardianfbip of 
the perfon whom the government confidered worthy to 
he entrufted with the management of tliis licence. The 
courts of admiralty have uniformly put this conflru£tion 
upon the words to whomfoever fixch property might 
appear to belong.’’ In the cafe of the Couftne Marianne^ 
Bdvsards^s Leading Decifmi in Cafes of Briiijb Licences^ 
30 ., Scott h fays: this Court has never yet reftored 
the property of an enemy, except in thofe inflances 
where the words to whomfoever the property may 
appear to belong,” are introduced into the licence. 
Where thofe words occur, they have been held to ex^ 
elude all enquiry into the proprietary intereft.” The 
fame was held by Grant M.R. in the cafe of the Ihip, 
Hendrick^ I jiSimt 329. In the cafe of tlie Vro%v Cor^ 
nelia% ibid* 23., though the fadls are not fimilar, yet the 
declfion of Scott h abundantly eflablifhes the pofidon, 
.that licences are to receive the moft liberal conftru 61 ion. 
Ufparicka v. Noble^ 13 Eqftt 332., recognized the prin¬ 
ciple that a licence authorizing a trade to the port of an 
alien enemy, intends that aficn enemies refident there, 
muft have iuterefl in the goods eonfigned thither, and 
therefore impliedly authorizes fuch confignees to iniure. 
tlie adventure Ucenfed, and to enforce the contra£l of 
infurance by fuit in our courts. Upon the fame prin¬ 
ciple, this licence intends that the goods to bq exported 

£ron\ 
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from Archangel will be the goods of alien enemies red- 
dent there^ and it alfo impliedly authorizes them to 
cffedl here infurances on their property, and to enforce 
their central in this country, as a part of the neceflary 
rights and proteftion incident to the enjoyment of that 
commerce which it is Ihe purpofe of thefe licences to 
permit and encourage. If this were a licence, the only 
objedk whereof was the furtherance of our own export 
trade, there might be more reafon for reftriftions upon 
the homeward cargo ; but the obje^l of this licence is 
evidently the homeward cargo only, for the fhip is to 
go to Archangel in ballaft. It does not preferibe whe« 
thcr the homeward cargo fliall be Englijb or Rujpan 
property: it may poffibly be EnglifS^ but it is more 
probable it iliould be Ritjftan^ and if it be, the country 
obtains this additional benefit, that the goods, of which 
llie (lands in need, are configned hither at the rifle of 
Rujfian fubjefts, and by the employment of Rujfian 
capital in our fervice. If it re(lrl£led the goods of the 
forts required to fuch as were Englijh property only, 
it is mod probable that no fuch cargoes could be 
procured. 


i.8ia. 
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Bejl and ^^zr/5<7//Serjts., In fupport of the rule, con¬ 
tended, as to the firft point, that the words requiring 
tlie date of the clearance to be indorfed, moft rigidly 
and technically conftituted a condition 5 there might be 
good reafon for the government to wifli to knew the 
exaft moment of a fliip’s quitting an enemy^s country.; 
the reafon, however, it was unnecelTary to enquire, 
' fincc, if it were a condition, however immaterial might 
be the caufe for which it was introduced, it mufl be 
rigidly complied with. The reafon why a warranty in 
a policy muft be literally performed, is becaufe it Is a 
condition. By Lord MansJieldC* J., Dekahnw, fiartlcy^ 
I ^45* This condition muft^ above all others, 

Q04/ b« 
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be moft exa£tI]rperformedj becaufe it is a condition in 
a griint of the crowni made in favour of the c^own, 
whicms to be conitrucd more ftridtly than a condition 
in favor of a fubjeff. This Court would hefitate before 
it would purfue the deciflons of the Court-of Admiralty, 
which avowedly varied a little, according to clrcum-^ 
ftances of political expediency; but the Courts of com¬ 
mon law could not be guided in their decifions by 
motives of political expediency. Had the condition then 
been performed ? If the captain underftood what a 
clearance was, acoiording to his teftimony it had not, 
for the licence was indorfcd as if the clearance had been 
obtained on the i oi September^ new ftyle, and the 
clearance was not in faft obtained till the 20th; if the 
clearance was not indeed any one fingle document, but 
the perfefting of all the documents requlfite for the 
iliip’s failing, the tirhe of obtaining the lalt of them was 
the date of the clearance ; and either way, the condition 
had not been performed. The fa£ls upon which Lord 
Ellefiborough cHrc£led the jury in the cafes of Kobinfon 
V. Cheefe%urighti and Robtnfon v. Tourayy are not before 
this Court, therefore no application can be made of 
thofe cafes to the prefent queftion. As to the fecond 
point, this is the form of licence which would be granted 
in order tQ difpenfc with the difabllitics of trade with 
Rujia which a llatc of war impofes, and to enable a 
Britijb fubje£t to import foreign property in a Britifh 
veflcl. But to give it the elFcft contended for, will be 
giving the licence a much wider fcope than the mere 
difpendng with the diiabilitics of war \ it will be alfo 
difpeniing with the j^rovifions of all the navigation a£ts, 
for this is a Rojl^ck velTel, in which the goods are im¬ 
ported. This indeed his majefty in council is enabled 
to do by order in council or licence, under the ftatute 
45 & 3. c. 40-, whether in a friendly or a hoftile veffel; 
but conlidering the great benefit which this country has 

derived 
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derived from the navigation ails, policy requires that 
any gpint made in derogation of thofc afts (hall receive 
a v^ery ltri£t conftruftion. This licence iffues on the 
petition of SiJ^iin; it is granted to Siffim ; it therefore 
neceflarily means that S^hin (hall import. If it had 
been to Stffkin and others^ that would only have pro- 
tefiled others ejufdem generisy other BrUtJh fubjefts, who 
Hood in the fame relation to the Britijb government, as 
the Court of King’s Bench have determined in the cafes 
of Fihidt Scotty ^^Eajly 524., and Flindiw. Crociatty 
ibid. 522., and Flindt v. Larhitty tried 4th Marefy 
1812 (/i). This permiflion is ftill more confined: it is 
to Siffkin only. It muft be intended that the vcflel 
permitted to depart is the veflel of StJ^kuiy and of none 
other. No words in the licence fhew an intention that 
the privileges conferred by this grant are to be imparted 
to any other perfon, much Icfs to alien enemies, or 
that the goods to be imported {liould be an enemy’s 
goods. It is a rule in the conftruftion of royal grants, 
that the king is not bound, unlefs it appears that all the 
circumftances are difdofed to him : nor is it to be 
gathered from the order in council on which the licence 
was founded, that the king knew the goods were to be 
the property of alien enemies. It is therefore fought to 
make of the grant of the crown a ufe which the crown 
never contemplated. Jonge Johannesy 4 Rob, 264.,^ 
Scoit J. held that ** a material obje£l of the controul 
which government cxercifes over fuch a trade is, that it 
may judge of the particular perfons who are fit to be 
entrufted with an exemption from the ordinary reftric- 
tions of a ftate of war.” The crown totally fails of 
this obje£t if the privileges of the licence may be com¬ 
municated without its knowledge. Hoffmingy 2 Rob, 162., 
Sfcott J« /aid, it is indubitable that the king may, if 
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pie&fe^, give an enemy liberty to import: but 1 ap« 
prehend that unlela there are very exprefs words to this 
cfie^ to be found in the licence^ I am to conlider its 
meaning as not going to that exteqtj but as giving fuch 
a liberty only to fubjefts of this country; it is a licence 
to Britifi ftibjeBs to import, and as I underftand it) they 
are to import on their own account / and if it appeared 

I 

that the importation was on the account of other than 
BrUiJb merchants, 1 ihould hold, that under the terms 
of the licence it could not be con(idered as a legal im-> 
.portation.” {Gibbs J*, Sir William Scott lays down this 
principle : that while the trade of the country remained 
in its original ftate, and the licenfcd trade was the ex¬ 
ception to the general rule, licences were to be conftrued 
ftri^ly, but that fince the licenfed trade has become 
the general trade, and the unlicenfed trade the excep¬ 
tion, licences are to be conilrued liberally.] With the 
moil unfeigned fubmiflion to fo great a name, that 
doArine can never be received,in the courts of com¬ 
mon law; it will not be endured here that the interpre-« 
ration now to be put on a written inilrument ihall be 
the reverfe of the interpretation which was put on the 
fame inftrument ten years fince, becaufe the inftrument 
is of more frequent recurrence; it would dillurb all the 
rules for the conftruflion of contrafls. In the cafe 
of the Jonge KlaJJinay 5220^.297., where lJLx* Ravie 
. of Birmingham, had obtained a licence for the importa¬ 
tion of certain goods from Holland to this country, 
being ^is property \ Scqit J. held it not to protect goods 
{hipped at the rifle of Ravic from Amjlerdamy where he 
had another houfe of trade, and the Ihipping of which 
goods,,being in Holland^ pcrfonalJy fuperintended^ 
m fortiori fuch a privilege is not to be transferred tq an 
alien enemy. The authority of the earlier decifions of 
that great Judge, backed with the uniform eburfe of the- 
common law, mui^^Uterefqre b^ oppofed tQ his latter 




JecifioRS; and it is better that the ju4ginents of this 
pouft fhottld militate with the judgments pf the Court 
pf Admiralty, than be difcbrdant to the former determi. 
nations of themfelves and of all the other common 
courts. It is not competent for this Court to enter into 
reafons of ftate policy^ or to conjeflure what was the 
intention of the privy council, or to collef^ it from the 
framers of the inftrumeOt, or from any other fource than 
the language of the licence. The true meaning of the 
words to whomfoever the goods may appear to belong/* 
8 not, as has been fuggefted, to whomfoever they (hall 
belong; for it is a rule of conilru£tion that no word is 
to be rejefled as ufelefs when it may bear a meaning, 
but that conllrud^ion would make the word appear’* 
wholly infigniiicant. A further reafon refults from tlie 
rule ** mfcxtur a foctis the words are found in tl\e 
fame fentence with the permiflion to ufe a (i^itious flag, 
a falfe deftination, and fimulated papers, they relate to 
appearances aflumed for the purpofe of eluding an 
pnemy, not to the true ownerftiip. It does not appear 
in the cafe of Ufparicha v. Nobie^ what were the terms of 
the licence. Lord ElUnlorough C. J., however, faid 
upon occaflon of the cafe of Mtnnet v. Bonham^ ig Eafl^ 
477., that if that cafe were to be prefled upon the 
Court of King*s Bench, they had rather get rid of the 
authority of Ufparicha v. Noble than of Con*waj v. Gray^ 
10 Eq/tf 535. That Court fent down the cafes of 
ilagedorn v. Bajfett^ and Hagedorn v. Vaughan (^r) to a fc- 
^ond jury, In order to try whether Haaiburgbers were 
alien enemies: but the licence, which was iimilar to 
this, would have rendered that fa£l wholly immaterial, 
if the words to whomfoever the property may appear 
to belong/' which the Plaintiff's licence contained, 
'^^uld have covered the hollile property. It was oV 
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ferved that .the fhip licetffed was to go m ballafti but 
that is not to go from this country, only from /ome 
port north of the Scheldt, that flie' may not carry oil 
trade between thofe ports and Ruffihs and this provifion 
is perfeftly confiftent with her firft carrying out a cargo 
of J 9 r/V^ or colonial produce ixova England s therefore 
that inference fails. It is truer policy to give employ¬ 
ment to Englijh than to Rujian capita^ in the fupply of 
our national wants; and the profits of the trade more 
chan countervail the rifle. This too is a very dangerous 
power, and may be much abufed. But the queftion of 
policy is not for this Court to confider. 


They prayed that the Court, if inclined to give judg¬ 
ment for the Plaintiff, would permit the cafe to be 
turned into a fpccial verdi£l. 

Gibbs J. obferved that all thefe licences differed fo 
much in their terms, that unlefs the very words of the 
licence granted in each cafe were before the Court, 
there was no mode of feeing how far the cafe cited was 
applicable to the fubjeft of difculTion. The licence 
in JJfparkha v. Noble was granted in very early times. 

Cur* adv. vult* 


On this day Mansfield C. J. delivered the opinion of 
the Court. 

This caufe has been argued much at large. It is an 
aflion on a policy of aflurance, and the principal ob- 
je^ion to the policy in ttis cafe is founded, not on any 
fafts relating to the circumftances of the voyage, but 
on the ground that the perfons feeking to recover in this 
aftion were not perfons authorized by this licence to im¬ 
port the goods which were infured ; there was alfo ano¬ 
ther previous objedtion, that fuppofing the licence to be 
effedtual, the adventure did not coine within the condi- 

3 tion 
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tkm of the licence. I will take notice of this obje^ion 
firft, becaufe tlu2 fame, thing has been decided in the 
Court of King’s Bench (n). The licence which per¬ 
mits. the fhips to proceed, has a provifo, that the name 
of the veflel, Ijer tonnage, and the time of her clearance 
from her port^ of loading, {hall ,be indorfed on this 
licence. An indorfement was made upon the licence, 
and It is thus indorfed: The Veflel for which this 
licence is granted is the Ihip called, 

Gunter mailer, which cleared the port of Archangel for 
the port of London the 5 th September iS’io.” That 5 th 
September old ftyle, is the September, ntyr 
llyle. The captain’s evidence was, that he got his 
papers on the 20th of September new ftyle, and failed on 
the 22d; and it is objected, that the indorfement does 
not fpecify the true dale of the clearance. We dunk, 
as the Court of King’s Bench did, that there Is no foun¬ 
dation for this obje£lion, but that the provifo has been 
fufficiently complied with. In the firft place, we do 
not know what a clearance is; we thought at firft, as 
many other perfons did, that it was fome particular 
document or memorandum; but it now appears, that 
there is no fuch thing as any one particular paper called 
a clearance: if there be no fuch thing, then it is impof- 
fible to comply with the literal terms of the provifo. 
If it had been a (ingle document, and had-been prepared 
at the Englijb cuftom-houfe on the 17th of September, It 
is very poiTible that the captain could not, and might 
not have received it till the 20th j fo that even in the 
cafe of a vefl^el failing from England, a£ls of the officers 
of government might have prevented, a more, literal com¬ 
pliance with this condition than has here been pradlifed. 
But if the Defendant meant to.rely on this objeftion, 
it was incumbent on liim to make out, by fome evidence 
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or other, what a clearance is, and to ihew that the ii^ 
dorfement waa not true; this, however, he has no^ 
done; aild in this obfcarity it is |inpoffibie for us to 
fay that the truth of the indorleinent is inconfiftent with 
the captain obtaining his papers on the aoth. That 
obje^ion being out of the way, the great objeAion is, 
that by the terms of the licence, the goods mult be laden 
by Sifkin s and not only that thefe goods are not loaden 
by but that even if other Briti/k fubje^ts might 

import under this licence, yet that the PlaxntiiFs could 
not, becaufe they are the enemies of the country. This 
qneftion is alfo before the Court of King’s Bench, and 
it would have been defirable if the Judges of both courts 
could have met and fettled the point; but the term 
drawing to an end, we think it bed to decide as well 
as we can. The petition is the petition of and 

the effe£t of the licence is to fend a (hip, to proceed in 
ballaft for any port of Rujfia^ and there to load. A 
Ihip fent to Rujfia to take in goods, mu(l necelTarily be 
fuppofed to take in Ruffian goods, and it muil be natu¬ 
rally fuppofed that thofe Rujfian goods are the property 
of Rujffan fubje£fs. If ^ifffkin had imported Rujffan 
goods, no obje£tion could be made; nor, I fuppofe, if 
any Britijh fubjeft had : but the queftion is, whether a 
Ruffian fubje^ may import fuch. What, then, is the 
difference whether a Britijh or RuJJian fubjefk imports ? 
If a Britijh fubjeA impqrts the goods, in all probability 
he mull pay for them; and they come liither at his rifk: 
if they are imported, as in this cafe, by a Ruffian^ they 
are at his rifk. The great objeA of the licence is, to 
hvte'RuJffan goods in this country, and in ail the licence 
there is not a fingle hint, by whom they are to be put 
on board. It therefore feems to follow, that they may 
be put on board by a Rujffan fubjefk} and if it does* 
then it necelTarily follows, that, according to the cafe of 
Vjparicha v. NehUf all the rights attach which are neceC* 

a fary 
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fary for the enjoyment of the right of importing; there* 
forei {inlefs we overturn that cafe, which has all the 
principles of found fenfe to fupport it^ it necelTarily fol- 
lowsj that a RuJJian fubjeA, licenfed to import goods 
into Great Britairiy has a right to infure them. A great 
number of objeiftions were made againft this conftruc- 
tion of the licence *, and much argument was ufed to 
fliew by what rule fuch licences were to be conftrued; 
and it was Yaid> they were to be conftrued ftri£tly. 
Lord Ellenhrough and the Court of King’s Brach, in 
the cafe of U/paricha v- Noble, and other cafes, and cer¬ 
tainly the Court of Admiralty alfo, now are of opinion, 
that licences ought to be conftrued liberally, and I think, 
upon very good ground. This fpecies of licence has 
been confidered as an exception out of the general law, 
but it is now ufed to carry on a very great part of the 
trade of the country; and unlefs it were fu carried on, 
a very great part of the trade muft be loft; and for 
preferving it, the licences ought to be conftrued libe¬ 
rally. And though certainly this Court is not bound to 
follow the authorities in the Court of Admiralty in 
general, yet as that Court has primary, and even exclu- 
five jurifdiflion in feveral fubjefls of capture and ma¬ 
rine law, from which the Courts of common law have 
taken all their doctrine relating to thefe fubjefts, I think 
it would be of moft mifehievous confequence,’ if here¬ 
upon we difFcrcd from them. It has been faid, that a 
grant of tlie king muft be ftri£Hy taken j but this is the 
ftrft time that fuch a licence as this was ever afTimilatcd 
to a grant of property from the king; a commercial 
licence is not at all like fuch a grant. With rc- 
fpeft to confining the licence to the perfons to 
whom the licence was granted, I am fure that that 
objection has been over-ruled in this Court. In fome 
cafes indeed, as Fei/e v. Thompfori, the licence has 
been exprefe^ import goods belonging to particular 

perfons, 
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perfons> there only the goods which belonged to thof« 
perfons could be imported i but there are many cafes 
where the licence has been granted for three, fohr, or 
five fhips, in which no fuch reftri£fion has prevailed^ 
Much argument has been raifed on the words, to 
whomfoever they fljall appear to belong,” and it is faid 
that the Court of Admiralty has decided it to mean << to 
whomfoever they fliaK belongit is unneceflary for us 
here to conGder whether fuch is the eSe£V of that pro- 
viGon in the licence or not, though I may again obferve, 
that it is extremely deGrable that the conftrudion which 
this Court fliould put on it, fhould agree with the con- 
ftru^Jion put on that part of the licence by the Court 
of Admiralty, becaufe they have the great original 
jurifdiftion in all queftions of this fort. I have men¬ 
tioned the cafe of U/paruha v. Nohlc^ the parts of It 
that are material have been fo often read that it is un- 
ncceffiiry for me to repeat them; the Court of King's 
Bench arc there of opinion, that a licence legalizing 
the adventure, gives the means of profecuting all the 
rights which arife out of that adventure. I have an¬ 
other cafe which fhews what rights may be acquired 
by the fubje£ls of Bates in hoflillty. Fenion ami An- 
cther^ AJfignces of Retmards^ Bankrupts^ v. Penrfon^ 
5 EaJ!^ 419.; the marginal note is, « A trading licence 
from the crown to merchants to fond a fliip 

in bailaft to an enemy’s port, there to receive ar.J 
load a cargo, and import it into this country, by 
legalizing the purchafe by the fubjcfl, legalizes the 
fal^ by the enemy, and impliedly legalizes the vendor 
enemy’s right to flop the goods in iranftii after their 
arrival in port here, upon the intermediate infolvency 
of the vendees, after a part payment only, (which 
was offered to be refunded,) and alfo to employ an 
agent here for that purpofe.” Now, to follow the 
ght of ftopping in iranfttuy it will refult, that if the 
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RnJJian confignor had a right to flop the goods, he 
might bring an aftion for them, for it would be ridi¬ 
culous- to hold that he had a right to Hop in tranJiUh 
unlefs he might enforce that right - by an aftion, if im¬ 
peded in the exercife thereof. Without going minutely 
into detail^ therefore, it fuflices to fiy, that under this 
licence, Ruffian fubjefts were at liberty to import their 
goods into this country j and if a Ruffian fubjeft had a 
right to import thofe goods, he had therefore a right to 
infure them, and to bring aftions to enforce that con- 

traft; the coiifequeiice is, tliat the verdift, which in 

* 

this cafe has been found for the Flaintid', mud (land, 
and the 

Rule muft be difeharged, 
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REGULA GENERALIS. 


IT IS ORDERiiD, That from henceforth bail In this 
Court lhall juftify at the fitting of the Court only, 
and at no other time, except on the laft day of term, 
wlicn bail, who may have been prevented from attending 
at the fitting of the Court, (hall be permitted to juftify 
at the rifing of the Court. 
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CONTAINED IN THIS VOLUME- 


A 

abatement. 

See Infant, i. 

ABSTRACT OF TITLE, 

SeS X\CREEMFNT, 8. 

ACTION, NOTICE OF, 
Noticii of AcriON- 

ACTION ON THE CASE. 

I. If a velTel is damaged by another 
running foul ofit> and the jury find 
a verdict for the Plaintiff, the Court 
will not fend the cafe to a new trial 
becauic there may be fome giuund 
to believe that the Plaintiff waa ne¬ 
gligent in navigating his veffel, as 
.well aii the Defendant. CoUinfon 
and Others v, Lnii/jw. F^gc i 


3. If a broker, being authoriTed to fell 
goods for a certain price, fells them 
at an inferior price, the proper re¬ 
medy is by a£lion on the cafe. * Z>c^- 
frefnty. Hutebinfon. Page 117 

ADMINISTRATION. 

I. If an adminillrator fhews that he 
fucs for a greater value than is co* 
vered by the aJ valenm ftaitip of hia 
letters of adminillration, he fhews 
his adeniniftration to be Totd, and 
cannot recover. I/ttnt, Admm^ratnr 
qf CamfhUt v, Siivens. 113 

3. Although he fues for a doubtful 

claim. sb, 

3* He mnfl prove his adminiftration, 
for that conlUtutes his title to re. 
cover. ib. 

4. And it will not fiiffice to foe out 

i)ew letters of adminiftration on a 
larger ftamp after he has obtained 
judgment. r^« 

Pp 3 ADVOW. 
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ADVOWSON. 

|S« PlRPf-TUAL CtfkACr. RfiCO- 
V£Ry, 8, 

AFFIDAVIT. 

1. An affidavit, tlic title of which 

Ryles the Flaintift Alfignec,” with¬ 
out further cxjilanation, Is bad. Sfey 
tier V. Cottrell. Psigc 377 

2. Any perfon other than the Defend 

ant making an affidavit of merits to 
fet afide an interlocutory judgment, 
muft cither fwear that he is the 
Defendant's attorney's managing 
clerk", or the Defendant's attorney. 
Neefom v. Whytock. 403 

3. An affidavit, having only one Ramp, 

cannot 'be iifed in more than one 
caufc. Anonymous. 469 

AGREEMENT, 

Illegal Consio^ration, i. 
4. Evidence, 11 . 1, 2. 

1 If a builder undertakes a work of 
fpccified dimenfions and materials, 
and deviates from the fpecification, 
he cannot recover upon a quantum 
vafehanti for the work, labour, and 
materials. EUis v. Hamkn. 52 

2. Whether an inllrument fliall be a 
leafe, or only an agreement for a 
leafe, depends on the intention of 
the parties, as it is to be collcdled 
from the inflruinent. Morgan, on 
the Demi/e of DowRugi v. BiffeU. 65 

3. Strong circumftances of inconve¬ 
nience app.irent on the inftrume t, 
if it fhould be conllrucd as a leafe, 
indicate the intention of the parties, 
that it Ihould be an agreement only. 

ib. 


4. Such as a llipulation that out of 

the rent mentioned, a proportionate 
abatement fhould be made lA refpeA 
of certain excepted premifes; for 
until that was apportioned, the leflbr 
could not diflrain. P^gc ^5 

5. And a Ripulation that the tenant 

fhall hold at and under all ufual 
covenants as between landlord and 
tenant where the premifes are fitu- 
ate; for it may be difputable what 
arc ufual covenants. ib. 

6 - An oithr for goods written and 
figncd by the feller in a book be- 
longing to the bujer, may be con- 
nefted with a letter of the feller to 
his agent, mentioning the name of 
the buyer, and with a letter of the 
buyer to the feller, chiming the per¬ 
formance of the order, fo as to con- 
(litute a complete contradi within 
the ilatutc of frauds. Allen v. J3en~ 
net. 1(19 

It is no objcdlion to the validity of 
a coniradl for thi? falc of goods 
figncd for the feller, that the feller 
cannot enforce the fame contradl 
agaiiWl the buyer, bccaufc the buyer 
has never figncd if. 

8. An agreement lo grant a leafe 
contains no implied engagement for 
general warranty of the laiid, nor for 
delivery of an abitradl of the leffor's 
title. Gmltsm v. Stone, 433 

ALIEN ENEMY. 

I. Under a licence to Bntiflr brokers 
refidtnt hero, that a fhip bearing^any 
flag may import from an enemy’s 
country, to whomfoever the property 
may appear to belong, three Brifj/b 
fubjeds not named ia the licence, 

one 
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one of whom rcfidcs m a hoflile 
countf}-, may import from another 
hoftile country to thia. Fayleand 
Anoihir v. Bour£llon* Page 546 

a. And the agent who cfFcftcd the 
policy, may recover in trull for three 
BrUyh partners, one of whom at the 
time of the a^ion refidea m an alien 
enemy’s country. tb. 

3. A Iiccncc*to H. a Brttlfb mer¬ 
chant, that a (lu'p may go to an hof^ 
tile port, and bring home a cargo of 
goods, authorizes the importation of 
fuch goods, being the property of 
an alien enemy, fubjefl of that hoflilc 
country, and therefore authorizes 
him to infure, and enforce his con- 
traA of infnrancc in our courts. 
Morgan v. Oftvald. 554 

AMENDMENT. 

Bail, IV. 3. Recovery, i, 2. 

j, 6. 

After nonfuit for a vaiiance in an nn-^ 
defended aflion on a replevin-bond, 
the Court permitted the record to 
be amended, and a new trial to he 
had. Halhead v. Abrahams. 8 1 

ANNUITY. 

I. To entitle the grantee of an annuity 
to recover back the price, as money 
had and received, it is I'ufficient if 
the grantor has communicated to 
the grantee that there are defers in 
the memovial, and lias treated for a 
compromife on the ground of the 
annuity being void, although the 
grantee neither demands payment of 
the arrears nor tenders new fecurities, 
■or delivers up the old ones, before 


he flics. Waters v. Sir William Man~ 
fdU DarU Page 56 

2. And although the grantor has 

taken no adlive meafures to fet aiidc 
the fccurilics, ib, 

3. If a correct memorial of an annuity 

deed be incorrc£lIy inrolled for a 
time, and after fome years the officer 
of the inrolment office difeover and 
reftify the error before any proceed¬ 
ings had lo vacate the annuity, the 
Court finding the inrolment right 
when they call for it, will not enquire 
when the entry was made. Garrick 
V. Williams and Others. 540 

4. But it is a higli mifprifion in an 

officer to alter the inrolment without 
the fanflion of the Court of Chan¬ 
cery. ibn 

y. Whether it be fufficient for the 
grantee of an annuity to carry a 
memorial to the inndnient office 
and pay for It, wiiho\it infilHug on 
himfelf feeing it inrolled, and com¬ 
paring the inrolment with the ori¬ 
ginal memorial, quare, ii^ 

ARBITRATION. 

!. An arbitrator to whom'the queftion 
of the right of tw’o reftors to the 
tithe of certain lands, was referred, 
had power to devife all meani. to 
prevent future litigation betw'een 
the parties, and to fettle all matters 
in difference between them, and to 
determine what he fhonld think fit 
to be done by either of the parties, 
touching the matters in difpute. 
Held, that he did not exceed his 
power, by awarding undivided mote- 
ties of the tithes to the two re£lors. 
Prsiffer^ Cleric v. Gorxngt. 426 
P p 3 a. If 
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2. If arbitrators award an excclTive fum 
to be paid to themfelvefl, the Coiir 
will refer It to the prothonotary to 
reduce It. Miller v. Beibe and An-^ 
other, Psgc 4^ I 

It IS competent to aibitrators to 
enquire whether a raufom', for which 
the Plaintiff fecks to be repaid, were 
juflified by an extreme ntccffity, 
within the fiatute 45 (?• 3- c. 72. 

ji 16 . t&, 

ASSUMPSIT, 

See Indebitatus Assumpsit, i. 
Bakon and Feme, z. Judg¬ 
ment, 3. 

ATTESTING WITNESS,' 

See Evidence, II. i. 

ATTORNEY. 

. An attorney who is a jultico of the 
pcaclt for a borough, if fued by ori¬ 
ginal for an a£t done in his otFice as 
xnagiRrate, may plead his privilege 
ill abatement. w Oa>^es* 166 

. Feme covert cannot make an attor¬ 
ney. Quids and Others v. Sanfom. 

261 

award. 

And fee Reference. 

If an award is loft, the Court will, 
ncverthelefs, permit judgment to be 
entered accordingly, upon affidavit 
of its contents. Hill v. Tonunfend, 

45 

AVERMENT, WHAT MUST 
5 E PROVED, 

A# Evidence, IL Variance, i, 2. 

3 


B 

BAIL. 

I. Of the arreji and the bath 
IT. Proceedings againjlthe bail or the 
fheriffi 

III. Surrender of the principaL 
t IV. Difcharge of the hail by other 
means* ^ 

V. IVrit of Error. 

VI. Of I all to criminal procefs* 

I. 

A perfciii may ailift bail in taking, and 
may lawfully detain the principal, 
although the bail do not continue 
prefent. Pyewell v. Stow* Page 425 


And fee Practice, IL 2, 

If a Plaintift' recover a judgment for 
money lent and futcreft, he cannot 
therefore require the bail to pay him 
inlcreft on the amount of the judg¬ 
ment as part of his cofts. Waters v. 
Rees^ one of the Bail of Sir W* Man* 
/’//, Bart, 503 

IV. 

1. If an action be commenced, and 
the Defendant become bankrupt and 
obtain his ccrtilicate, and afterwards 
permit judgment to be figned for 
want of a plea, after which the Plain¬ 
tiffs proceed againft the bail, the 

Court will not relieve the bail on 

> 

motion. Clarke v, Hoppe and An* 
other, hail of Wilfon* 46 

2. And femhle that they could in no 

mode take advantage of the bank¬ 
ruptcy and certificate. ib* 

I* If 
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J* Zf bail by iniftakc miTname in the 
recognizance the Plaintiff to whom 
the/ mean to be bound, the Court 
will not rcdlify the recognizance 
and proceedings in an a£lion thereon 
after ifllie joined on nul tid records 
Vcnnv.Warner^ Tagc 263 

V. 

jindfifi PRACTICE, X. 

A mortgage deed, containing a cove¬ 
nant for tlie re*payment of the mo¬ 
ney, is within the meaning of the 
flat. 3 Jac*\* c. 8., a contra^ upon 
which bail in error is ncceflary. 
Buciney, lixecutrix, v. Metham, 3 S3 

vr. 

The Court of CUmnnon PK-as cannot 
apply tlie loiKited pcnaltica of the 
rtcognizanccy of bail to attachment^, 
to the difeharge of the debt and colls 
of the Defendant in the original 
aftion, Rex V. Davey^ in the caufe 
of Hacket V. Mewes and Anotherm 112 

BANKRUPT. 

I. Of the bankruptcy and commtjjian. 

II. Of He bankrupt*s rights and 
duties. 

Ill, Of the bankrupt* s cjiate, 

I. 

1. A deed whereby a debtor, being 
preiTed, conveys ellatcs in trull to 
fell, and to pay the prcfling creditor, 
with a further trull to pay his debts 
to certain relalivcd, in older to give 
them an undue preference in contem¬ 
plation of bankruptcy, is an af.t of 
bankruptcy. Morgan and Otlsnrsj 
Ajfgnees of Huntf a Bankruptf v. 
liorfeman and Others. z+t 


575 

2. But the deed is valid, fo far as relates 

to the protcAion of the urgent cre¬ 
ditor. Page 241 

3. Whether void for the refiduc, ^uare^ 

ib, 

IL 

And fee Bail, IV. I, 2 . 

I. A bankrupt, who had brought an 
a6tion to try the validity of his com* 
^rhiillon, and obtained a verdidl; 
pending a rule to fet it alide, fecrctly 
confefled judgment to one of his 
aflignees, who was the petitioning 
creditor, for a fum of money, in 
difeharge of his debt, and the colls 
of the adlioii, in confideration of the 
petitioning creditor^ cor.fenting not 
to oppofc the bankrupt’s petition 
f(ir a fuperfedeas* The Court fet 
afide tlie judgment on the bankrupt’s 
application, on 5 G. 2. 

Thomas v. Rhodes. 478 

a. The ilatiue 5 G. 2. JO.*/ 24., 

was made for the prote£lion of 
bankrupts as well as of creditors, ih^ 

III. 

1. A cuRom that purchafers of hops 
from hop-merchants fliall leave them 
in the merchant’s w^archoufe for the 
purpofe of rc-fale. upon rent, undif- 
tinguifhed from the merchant’s flock, 
is mx fuch a cuflom of trade as will 
prevent the hops from becoming the 
property of the merchant's affignees, 
in cafe of bankruptcy, as being in 
his pofTcinon, order, and difpofition. 
Thack^vaite v. Cock and O.hers^ 

necs of Moorcj a Bankrupt 487 

2. Semlle that a llocking-frame let ou 
hire to a working hufxtr in manufac¬ 
turing diRriiils ib nut a chattel within 

P p 4 his 
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hii (lifpoiition. Ptr Ijowrenee J. 

Page 490 

BARON AND FEME, 

jind fee DekD, i. Attorkey, 2, 

No ill treatment by the hufband of the 
• wife, fhort of perfonal violence, or 
fucli as to induce a rcafonable fear 
of it, will enable a ftrafger to main¬ 
tain againft her hu/band for 

neccnaries furnilhcd to her fubfe- 
quently to her leaving his houfe. 
Harwood V, Ihjer* 421 

^ . BILL OF EXCHANGE. 

!• The Defendant being unable to pay 
a bill 'when due, which he had ac¬ 
cepted, obtained time, and indorfed 
to the Plaintiff, as a fecurity, a bill 
drawn by himfelf to his own order, 
which, when due, was diflionorcd by 
the drawee, but the holder omitted 
to g‘ive the Defendant notice: held 
that by this laches the Defendant 
was not only difehar red as indorfer 
of the one bill, but alfo as acceptor 
of the other. Bridges v. Berry* 130 
a. A bill of exchange, part of the con* 
ilderatlon for which is fpirituous li¬ 
quors fold in lefs quantities than of 
20X. value, is totally void, though 
part of the confidaration was money 
lent. Scon v. Gtllmore* 226 

If a bill be accepted, payable at a 
banker’s, it muft be prefented there 
for payment, and the neglcA fo to 
prefent it is equally a difeharge to 
the acceptor, as to the drawer. Cal- 
lagian v« Ayhit. j()y 

4. An averment that a bill accepted 
payable at a banker’s, was, when 
ducj prefented to the banker’s for 


payment, according to the tenor 
and effeft of the bill, and of the ac- 
ceptor’a acceptance thereof, and that 
as well the bankers as the acceptor 
refufed payment, (hail be fupported 
after judgment on a (ham plea. 
Huffam and Another v. EHis* P. 415 

5. And it (hall be intended that the 

bill was prefented for payment to 
the acceptor himfelf at the houfe of 
thofe perfons# Semble. ib, 

6. Tor evidence of thofe fafts would 
be admifliblc under fuch an allega- 

I lion, and not upugnant to it. ib* 

i 

BILL OF LADING, 

See Evidence, II. 8, 9. 

1. A bill of lading, figned by a rtiaftcr 

of a vclTel, fiuce dcceafeJ, for goods 
to be delivered to a condgnee or his 
afiigns, he paying freight, 19 admilii- 
ble as evidence of the confignce hav¬ 
ing an infuralile intcreft in the 
goods. Fer Lawrence J. Haddona 
V. Parry. 303 

2. But if the maflcr guards his ac¬ 

knowledgment by faying, contents 
unknown,” fo that he docs not 
charge himfelf with the receipt of 
any goods in paiticular, the hill of 
lading alone is not evidence, either of 
the quantity of’the goods, or of pro¬ 
perly in the confignce. ib* 

3. A bill of lading may operate as a 
coutraA between the mafter and con* 
fignet for payment of demurrage as 
well as of freight. Leer v, Fates. 387 

BROKER. 

I. A broker purchafes goods on com* 
miflion at a month’s credit, and pays 
duties on them, and fends them' to 

the 
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the purchafer*8 place of abode, con- 
figned to his own order: the feller 
being fearful of the purchafer’s cre¬ 
dit, procures the broker to delay the 
arrival of the goods till the month’s 
credit is expired, and to tender them 
to the buyer on payment of the 
pricCf whereupon they arc refufed. 
Held that the broker can neither re*- 
cover the ^rlce, duties, or commif- 
iion, in an adlion for money paid. 
Hurjt V. Holding, Page 32 

2. If a broker being authorized to fell 

goods for a certain price, fells them 
at an inferior price, he is not liable 
in trover for amount of the goods. 
Dufrefne v. Hutchlnfon. 117 

3. The proper remedy is by an aftion 

upon the cafe. Ih, 

4. A broker charters ihips, at a com- 

miffion of aj per cent, on their out¬ 
ward freight, and the like on their 
homeward freight, if the charter- 
party makes it contingent what the 
amount of freight fliall be, the bro¬ 
iler cannot fue for any fum till the 
contingency is determined. Winter 
y.Mair, 531 


c 

CARRIER. 

. If a carrier gives notice that he will 
not be accountable for goods above 
the value of 20/. unlefs entered and 
an infurance paid, over and above the 
price charged for carriage, according 
to their value, a perfon who enters 
filk exceeding the value of 20/., and 
does not pay the infurance, cannot 


recover any part of the value of the 
goods, if loft. Harrh v, Packwod 
and Anotherw Page 264 

2. Although the price he agrees to 

pay for the carriage of the lilk, is, on 
account of its fuperior value, higher 
than the ordinary price charged for 
the carriage even of bulky ar<« 
licks. lb, 

3. And although the carrier does not 

prove that the lofs happened by any 
of thofe accidents agaliift which the 
law makes him an infurer. ih^ 

4« The carrier is not bound to prove 
that he ufed rcafonabk care. lb, 
j. Semh, A carrier is entitled to make 
a higher charge for the fupen'or ri/k 
attending the carriage of valuable 
good:*, but the charge muft be rea- 
fonable. lb, 

CASES — ohferved upon^ douhted^ or 

explained. • 

Falkney v. Reynous and RUhardfon^ 
4 Burr, 2069. 11, 12 

Jonet V. Lord Say andSele^ 8 Vin, 262. 
1 Eq, Caf. Ahr, 383. 3 P, C, 
458. 326 

Lacaujfade v. Whitit 7 T, R, 533. 284 
Mofs V. Charnock, 2 Eafi, 392. ao8 
Petrie v. Hannay^ 3 T, R. 418* II, 12 
U^iilket^, Chapman and Walter, Loft, 
cited Doug, 454. 283 

CHANCERY, 

Andfee Officer. 

Upon a cafe diredled out of Chancery, 
the Court will not folve any quef- 
tions that are not exprefsly put In 
the cafe. Morgan v. Horfeman. 241 


CLEAR. 
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CLEARANCE. 

1. If the defence upon a policy be, 

that the licence requires the date of 
the fliip’s clearance from an hoftile 
port to be indorfed thereon, and that 
it is not truly indorfed, it is incum¬ 
bent on the Defendant to prove what 
a clearance is, and the difcrepancy 
between the real date of the clear¬ 
ance, and the date indorfed. Morgan 
V. Ofnvald. Page 554 

2. If the date be indorfed as the 17th, 
and the real date of the clearance be 
the 20tb, femhle that it is a fubftan- 
tial compliance with the condition.' 

ib. 

Whether a clearance he 
any finglc document, or the collec¬ 
tion of all the papers uecclTary to 
enable a fliip to fail ? ib. 

. CONTINGENCY. 

Where a contrail makes the amount 
of compenfalion for labour variable, 
depending on conu'ngcncies, the con¬ 
tingency muft happen before any 
fum w^hatever can be recovered. 

' Winter y, Mair, 531 

CONVOY. 

1. A fhip cannot legally proceed with¬ 

out convoy from port to port to join 
convoy, unlcfs a bond has been given 
that fhe fhall not fail without convoy. 
Hinckley v. Walton. iji- 

2. A (hip liccnfcd to fall without con¬ 
voy provided (he is armed with a 
certain force, muft take that force 
on board before (he breaks ground 

ib 


3. A (hip licenfed to fail without con¬ 
voy with a certain force, and clear* 
ing out without giving bond *10131! 
with convoy, and without having the 
force required, cannot legally go 
round from her port of clearance to 
a port of convoy. Page 13* 

' COSTS. 

I. When payable by and to perfons in 
general, * 

II. When payable by and to particular 
perfons, 

III, Of flaying proceedingt till eoJIs 
paid^ orfecurity given. 

I. 

/. If two oppofite parties require a 
witnefs to attend, and he receives 
payment from both of them, al¬ 
though the payment made by the 
fuccefsful party ia afterwards repaid 
iiim by the lofer, in the taxed cofts, 
the lofcr cannot recover back the 
amount from the witnefs in an aClioii 
for money had and received. Crernp^ 
ton V. Hutton. 230 

2. If the Plaintiff recover a veididlfor 
a lof^i on a policy, and endeavour, on 
a rule nifi being obtained for a noii- 
fuit, to fupport his verdidl to the 
extent, although he be held entitled 
to a return of premium, he is not 
entitled to the cofts of the rule; nor 
to any cofts, except of the coqnt for 
money had and received, and of fucli 
parts of the brief and qjridence as 
apply thereto. Spittn v. Woodman, 

406 


After 
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III. 

After \ Defendant has undertaken to 
accept (hort notice of trial, he cannot 
compel a Plaintiff, reiident abroad, 
to give fecurity for colls* Muller v. 
Gtmon* Page 272 

S. P. SUel V. Lacy, 273 


CeVENANT. 


8. An aflign on the covenant for quiet 
enjoyment may be maintained for 
the dillurbance of a way of neceifity. 
Morris v. Edgmgton, 24 

a.'By indenture tripartite between 
A. i, jff. 2. C. 3. ^ , tenant for 

life, demifed to C., and 6'. cove¬ 
nanted with B, (a receiver) and 
other the receiver or receivers for the 
time being, and to and with fuch 
other perfon, who, for the tinie 
being, Ihouid be entitled to the free¬ 
hold, and to and with every of them. 
A. died: held that his executrix 
could not maintain covennnt for 


breach in her teftator’s hTettmo, but 
that the af^ton was joint,and furvived 
to Southeuie^ Executrix oj South- 
iote^s. Hoars* 3’j 

3. A covenant with two and every of 

them is joint, tliough the two arc 
fevcral parties to the deed. rh. 

4. Refervation of 5/. per acre during 
the lall 20 years of a term for eveiy 
acre of meadow thereby demifed 
which the tenant fliould plough, dig, 
car, break up, or convert in:o tillage 
during the faid lall 20 years of the 
term, and fo after that rate for any 
greater or Icfs quantity than an acre, 
or Icfs time than a year. The rent 
if due in the lall 20 years if tlie 


land is then ploughed, whether it 
was firft ploughed within the hft 20 
years or before; and the rent con¬ 
tinues payable during the 20 years, 
though the land be again laid down 
to permanent grafs. Bit-ck and Others 
V. Siephenfon and Others* Page 469 

5, Land fown to clovers with com is 
not thereby refiored to a ftate of per« 
manent pallure, but is Hill in tillage. 

\h. 

6. If a leafe deferibe demifed lands as 

meadow land, no other evidence is 
ncccffaiy to prove that they were 
meadow land, at the commencement 
of the term. th, 

CROSS-ACTIONS, 

Set StT-OFF, 2. 

CURACY, 

See Perpetual Curacy. 

♦ 


D 

DEED, 

See PuWER, r.* 

A lady having afln.ally married with 
the cunfent of guardians named by 
her deceafed fiij'pofcd putative fa¬ 
ther, and confirmed by the Court of 
Chancery, Ihe fuffered a recovery; 
and declared the ufes to the joint 
appointment of herfelf and her huf- 
band, with remainder in ftridl fcttlc- 
ment. It being difeovered that her 
fuppofed^marriage was void, bCcaufe 
at the time thereof her legal father 
was alive, and did not confeiit to 

. the 
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the marriage, the parties conceived 
that the fettlement and recovery 
Mrerc void| and executed a deed of 
revocation, and fuffered another re¬ 
covery, after which the lady made a 
new fettlement. Held that the re¬ 
covery and fird fettlement were valid, 
although made under a miltake of 
the fituation in which the parties 
ftood. Bougblon v. Sandiiands* 

Page 342 

DEFEAZANCE, 

.See Warramt OF Attorney, 2,3. 

DEMAND, where necejfary^ 

See Forfeiture, 4. 

DEMURRAGE. 

A general fhip took brandies on board, 
under bills of lading, which allowed 
20 lay days for delivery of the goods 
\Ti London, and ftipiilatcd for 4/-^er 
day demurrage. Afterwards certain 
of the configneei chufing to have 
their goods bonded, the vefTel could 
not make her delivery at the London 
docks until 46 days after the 30 
days: fome of the goods, which 
were undermoll, could not, though 
demanded, be taken out till the up¬ 
per tiers were cleared. Held that 
each of thofe condgnecs was liable, 
on a general count for demurrage, to 
pay the 4/. per day for the .^6 days 
Leer v. Taies^ Cowell^ andGorJl, 387 

DEVISE. 

I./iTy what words lands^ b!c,Jl)aU 
paft. 

IL What efiate* 


I. 

t. Where there is an eftate fu£GcIcnt to 
fatisfy a devife according to one 
meaning of the defcription'‘of the 
premifes, collateral evidence is not 
admiifible to fhew that the teilator 
meant to ufe the deferipiion in a 
more cxtcnfivc fenfe. Doe 'esc dertu 
Chiehejlert Dart. v. Oxenden, P. 147 

2. Devife of my eftattf of JJhton** 
the teilator having a mammal cflatc 
comprehending a manor and capital 
farm, and lands, in the pariOi of /fjh- 
ton, as well as feveral other eftates, 
fome in the adjacent parilhes, fornc 
10 and 15 miles dillant; evidence is 
not admiifible to Ihew that he was 
accuHomcd to call all his maternal 
eftate, his J^jhlon eftate, to raife the 
inference that he meant to devife the 
whole by that name. 

DISTRESS. 

If goods remain on demifed premifes 
after a fi£litious bill of fale made of 
them under an execution, they arc 
liable to be dillrained as before. 
Smith V. RuJfelL 400 

E 

EASEMENT, 

Evidence 1 L 3»4 i5 . 

I. No way, or other cafement, can 
fubfift in land of which there is an 
unity of polTelllon. Morris v. Ed* 
ginton, 24 

. But if a lelTor, having ufed conveitu 
cpt waya over hja own adjoining land 

during 
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tluring his own occupation, demifes 
premifes with all ways appurtenant, 
untbfs it be Hicwn in evidenc&that 
there was feme way appurtenant in 
alieno fohy to fatisfy the words of the 
grant) it fhall be intended that he 
meant the ways ufed, and they (hall 
pafs) though he tnifcall them appiu- 
^ tenant. Per Mansfield C. J Page {4 

3. An afliort on the covenant fur (juict 

cnjoytTuyit may be maintained for the 
liidurbance of a way of necedity. 
Per Manfitld C J. ih% 

4. Whether a way of ncce(Sty (hall be 
the way moft convenient to the 
lefTee ? Semb, acc, per Mansfield C. J- 

^ th, 

5. A Icafe demifed a mefTuage, confilf- 

ing of two parts, feparated by inter¬ 
vening referved land, fubjefted only 
to a fpccihc right of way for the 
leffee to a third building for a fpeci- 
fic purpofc, which refervation, ftrift- 
ly interpreted, would preclude him 
from all accefs to the one part, which 
was acccflible ohiy by eroding the 
referved lands in one of two direc¬ 
tions, the one hy entering it from 
the rcfulue of the demifed premifes ; 
the other, and far the more conve 
nient, by entering it from a public 
ftrect: Held that the leflce was en¬ 
titled to a way actofs the referred 
land from the public (Irect in that 
part, lb. 

6. No one can claim a prefeription in 
his own land. Cooper v. Barber^ 99 

EJECTMENT. 

I. If four joint tenants jointly demife 
from year to year, fuch of them as 
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give notice to quit may recover their 
fev9ral moieties in ejedment on their 
feveral demifes. Doe^ on Demife of 
Whayman v. Chaplin. no 

z. The Court will not fet afide a judg¬ 
ment and eicecution in ejediment in 
Older to let in a perfon to defend, 
though he made an affidavit fetting 
forth a clear title, and offer to pay 
coils. Doe en dem. Ledger v. Rot% 

ESTATE, 

See Power, x. 

EVIDENCE. 

1 . Of the competency of witnejfes. 

11 . Of the evidence of particular fa 3 i 
or avermenisrn 

III. Offiampt. 

11 . 

And fee Agreement, 6. Variance, 
1,2. ' 

1. If a Defendant calls on a Plaintiff 
to produce at the trial a deed in his 
euffedy to which the Plaintiff is a 
party, and under which he claims a 
beneficial etlate, it is not necefTary 
that the Defendant (hould call the 
atteiling witnefs to prove the due 
execution of the deed when pro¬ 
duced. Pearce v. Hooper and Others^ 

60 

2. Antient grants are not to be re¬ 
ceived in evidenep, unlefs they can 
be accounted for; as coming from 
the hands of fomc one conncdled 
with the eftatc'to which they lelate. 
Snuinnerion v. Marquis of Stafford, 91 

3. If an Z&. immemorially done in the 
land of A. at each repetition pro¬ 
duces an effcA on the land of B., 

which 
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which under the ordinary ftate and 

difpofition of land occaf|pn8 no 

perceptible injury, there is no ground 
to prefume a grant from the ancef- 

tors of £, to the anccftors of ji, of 
the right of doing that a£t. Therc- 
.. fore if B makes a new application 
and difpofition of his land, of fuch a 
fort that the ciFeA produced in the 
land of S* by the repetition of the 
a£l done in the land of A. becomes 
injurious to the property of j 5 ., un¬ 
der fuch new difpofition of his land, 

A. is not authorized in icpcating 

that P^gc 6o 

4. But if the efFc£l piodticed on the 

land of by the adl done In the 
land of A,t had at all times occa- 
fioned a perceptible injury to B.*s 
property, there would have been a 
fufEcient ground to prefume a grant 
from the anceflors of B. to the an- 
ceftors of A. of the right to do fuch 
aft. * ih^ 

5. A> has immemorially had for water¬ 
ing his lands, a channel through his 
own field, in a porous foil, tlirough 
the banks of which channel, when 
filled, the water percolates and thence 
pafTcs through the contiguous foil of 

B, below the furface, without pro¬ 
ducing vifible injury. B. builds a 
new houfc in his land, below the level 
of his foil, in the current of the per* 
colating water: fembhf that A. can¬ 
not now juilify, filling his channel, if 
the percolating water thereby injures 
the houfe of B, Per Lawrence }• ib, 

6. The certificate, of a Britt/b vice- 
conful at the Braxils^ of the amount 
of the proceeds of damaged goods, 
which by the law of that country are ' 


compellable to be fold under his in** 
fpeftion, is not evidence- Waldron 
V. Coombe, Page i6z 

7. What a dead witnefs has fworn on 
a former trial betweeu the fame par¬ 
ties is evidence in the caufe, and may 
either be read from the Judge’s notes, 
or proved upon oath by the notes or 

' recolleftion of any perfon who heard 
it. ^^ayor 0/Doncnjlet^ w. Day, 262 

8. A bill of lading ligned by a maflcr of 
a veflel, fince deceafed, for goods to 
be dtlivrrcd to a confignee or bis 
affigns, he paying freight, is admilfi- 
ble as evidence of the confignee hav¬ 
ing an infurable intereft in the goods. 
Per Lawrence J. Haidow v. Parry, 

303 

9* But if the mailer guards his ac¬ 
knowledgment by faying, contents 
unknown,” fo that he does not 
charge himfelf with the receipt of 
any goods in particular, the bill of 
lading alone is not evidence, either 
of the quantity of the goods, or of 
property In the confignee. Haddow 
V. Parry* ib* 

10. If a leafe deferibe the demifed 
land as meadow land, no other evi¬ 
dence IS neceffary to prove that it 
was meadow land at the commence¬ 
ment of the tcim. Btrcb v, S/eJihen- 
fan* 469 

III. 

1. If a leafe in writing contain a con- 
traft for the purchafe of goods, it 
cannot be given in evidence to prove 
the fale of the goods, unlefs it has a 
leafe Aamp. CorJer v, Draiejord* 

2. Although it had an agreement 

ilamp. ib* 

EX ECU- 
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EXECUTION. 

. The PlanitilT having purchafed a 
publfb houfe, for which he could not 
htmfclF obtain a licence, bccaufe he 
reiided in another tavern, put 3 ,f an 
infolvcnt perfon, into the houfe as 
his fervant, to keep it for him, and 
fupplled him with money to pay for 
the licence* which was granted to 
S, Held that the fhcriiF was not 
entitled to take, under an execution 
agninit the Plaintiff’s liquors and 
chattels in the houfe, committed to 
.^.’3 cuftody. Daw/on y,'lVood'and 
Others, Page 256 

. Semhle, that a fherifF is not bound to 
find out what rent is due to a land* 
lord, and pay it him, under 8 Ann, 
f. 14., unlefs the landlord give.* him 
notice. Smith v. RujfAi, 400 

F 

FIiLONY. SUSPICION OF. 


fary confcquence that his ditch ex¬ 
tendi to the width' of eight ieet 
from the interior line of the foot of 
the bank, L four for the bafe of 
the bank, and four feet for the ditch. 
Voiles V, Millerm Page 137 

Proof of the ancient width of the 
ditch is evidence that the owner’s 
land did not extend beyond the 
outer edge thereof. ih. 

. And he has no right to cut away 
his neighbour’s land for the purpofe 
ofwidening the ditch. ih* 

FINE. 

i. All fines acknowledged in W 0 minfier 
mud be acknowledged befireajudge 
or ferjeant, if there is a judge in 
town. Noles^ Plaintiff'; Siyksf WU 
dawy Deforceant, 49 

. And if it be acknowledged before 
any other commiffiouers, it is irre¬ 
gular, whether 'll appear by th<e cap¬ 
tion that it was acknowlegcd in 
minjler or not. li. 


Watchmen and beadles have authority 
at common law to arreft and detain 
in prlfon for examination peifons 
walking in the dreetsat night, whom 
there is reafonable ground to fufpecl 
of felony, although there is no proof 
of a felony having been committed. 
Lawrence V, Htdger. 14 

FEME COVERT, 
Attorni&y, a. Deed, i. 

FENCES. 

1, If a perfon has a field fenced w'ith 
a bank and ditch, it is not a necei- 


FLAG OFFICER. 

V 

I. The flag ufHcer.s of a fleet have no 
right to any fliarc in the gratuity of 
one half percent,, which is given to 
the captains of fhips of war foe car- 
rying public treafure on heard their 
(hips. Metuagu v, janverin, 443 

i. Nor in the freight received by cap¬ 
tains for carrying the treafure of 
individuals. Semble, §h» 

FORFEITURE. 

1. If a kfTce exercife a trade on the 
demifed premifes by which his leafe 
is forfeited, the landlord does not, 

by 
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by merely lying by^ and witneiSng 
the z€t for fix yearSf waive the for¬ 
feiture. Doe CK dem* Shepard v. 
Aikn. 7 * 

2. Some pofitiVe of waiveri as re- 
ceipc of rent, is nccclTary. 

3. But if he permits the tenant to 
expend money in improvements, 
fmbk that that is evidence to be left 
to a jury, of his confent to the altera¬ 
tion of the premifes. Per Mane- 
field C J. 

4. If a lelFee covenant that if the rent 

be in arrear for z8 days, the leflbr 
may re-enter, whether a demand of 
rent be firft neceflary, quare* SmUi 
V. Spooner. 246 

FRAUDULENT CONVEY¬ 
ANCES, 

See Bankrupt, L 1, 2. Exacu- 

TION, X. 

FREIGHT, 

See Licence to trade, x. 

FREIGHT OF BULLION, 

See Flag Officer, i. 2. 


G 

GOODS SOLD AND DELI¬ 
VERED, 

See Interest of Money, 3, 4. 
Agreement, < 5 , 7. Ieidebit'- 
TVS Assumpsit, i. 

1, Whether a delivery of houfehold 
goods was complete, the upholfterer 


ftill having a fervant in the vendee's 
houfe, where the goods were, and 
the vendee not having yet taheu any 
a£Ii|al pofleflion, quare> Huntf Ad- 
mtnlfiraior of Campbell^ v. Stevens and 
Another, Page 113 

2. An order for goods, written and 
figned by the feller in a book of the 
* buyer’s, but not naming the buyer, 
may be conneAed w(th a letter of 
the feller to his agent mentioning 
the name of the buyer, and with a 
letter of the buyer to the feller, 
claiming the performance of the 
order, to conftitute a complete con- 
trad within the ftatute of frauds. 
Allen V. Bcnnet, 169 

3* It is no objedion to the validity of 
a contrad for the fale of goods 
figncd by the feller, that the feller 
cannot enforce the Lme contrad 
againft the buyer, bccaufe the buyer 
has never figned it. ib, 

GOODS AND CHATTELS, 
PROPERTY IN, 

See Execution, i. 

GRANT, 

See Evidence, II. 3, 4.5. 


I 

ILLEGAL CONSIDERATION. 

I. The Plaintiff and Defendant being 
taken prifoners in Portugal, jointly 
fdlicited and obtained the liberation 
of themfelvcs and the ' raofom of 
the Defendant’s (hip, contrary to 

4S 3- 
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45 3 * c. 72.9 ta effed which the 

PlaincifiP lent money to the Defend* 
ant, >7ho afterwards gave him a bill; 
for the amount. Held> that the I 
FlaintifF could not recover on the 
bill. iVM y, Brooie» Page 6 

a. A bill of exchange, part of the 
coniideration for which is fpirltuous 
liquor fold in lefa quantities than o& 
20r. value, ^ is totally void, though 
part of the confideration is money 
lent. Scot V, Giimorcm 226 

3. The ftatute 246.2- e. 40,/ 12., 

making illegal the fale of fpirits in 
Icfs quantities than to 20r. value, 
unlefs paid for, extends to fpirits 
mixed with water. iL 

4. Money depofued upon an illegal 

wager, laid on a future event, may 
be recovered back again before the 
period of time haa elapfed, on the 
expiration of which the decifion of 
the wager depends. Hubert v. 
Waljh. 277 

And fee Bvjk v. Wej/hf pq/l. vol. 4. 

INDEBITATUS ASSUMPSIT. 

t' 

Indebitatus ajfumpjil lies for goods, which 
the Defendant had by fraud pro¬ 
cured the Plaintiff to fell to an infol- 
vent, and which the Defendant had 
gotten into his own pofTcffion; for 
he could not fet up the fale, bccaufe 
his own fraud had procured it, and 
the mere pofTcflion, unaccounted for, 
rmifes ^wajfumpfit to pay. Hill v. Ptr* 
roit. 274 

INFANT. 

X. In qffump/it a pica in abatement that 
the Defendant made the promife 
jointly with another, is fupported 
Vol. III. 


by evidence that the promife was 
mad^ by the Defendant jointly 
with an infant. Gibbs v. MerrtlL 

Page 307 

2. It is for the Plaintiff to plead and 
prove that the infant has avoided 
hts promife, if he would reduce the 
joint contradl to a foie contract, ib* 

INSOLVENT DEBTOR, 

See PLeADiNG, V. x» 

INSURANCE. 

1. 0 / the validity of the infisrame* 

II. Of the eJfeB of a valid infuranee* 

III. Of the ads of the infured* 

IV. Return of premium, 

V, Of the conjliudton cf partuulaf 
exprejfions in a policy, 

VI, Of the relative rights of tffuredf 
broker^ and underwiter, 

I. 

1. An infurcr is bound to communi* 
cate to the underwriters any inteU 
ligence he has, which may affeA his 
choice whether he will infure at .all, 
and at what premium he will infure. 
Lynch and Another v. Hamilton, 3 7 

2. Whether in fa6i true or falfe. ib, 
3« If a fhip is advertifed to be in dan« 

gcr, and the infurcr cfitfls a policy 
on (hip or (hips^ knowing that the 
(hip in danger is one of them, with¬ 
out dating the (hip’s names, this is a 
concealmcnc which avoids the policy. 

lb, 

4* Although the rumour was falfc. 

5. If an iofurer cSeAs a policy on 
(hip or (hips, knowing their names, 
but not communicating themi fettibh 

Qjl that 
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that the policy is void; fuch an iii- 
fiirance being tantamount to a repre- 
fehtatlon that he docs not know by 
what {hips the goods will come 

Page 37 

6. It is not neceiTary to difclofe to the 

underwriter on a policy at and from 
London^ whether the Ihip has failed 
or not. Forty. Lte. 381 

7. The ftatutc 42 G. 3. e. 77- has re¬ 

pealed the necelfity of a licence from 
the South Sea Company cr Eajl India 
Company, for fhips palling through 
the Streights of Magellan or round 
CapeHorn^ and trading in the Pacific 
Oceant from Cape Horn to 180 de¬ 
grees Wejl longitude from London, 
Jacob V. Janfen. 5 34 

8. Whether they combine fiihing with 

their trading or not,. ib, 

9. A wager policy is a lawful contraft, 

except fo far as it is prohibited by 
the ftatutc 19(7.2, c. 37. 515 

10. A licence to H, S,f a Britifb mer* 

chant, that a ftiip may go to an 
hullilc port, and bring home a cargo 
of goods, authorizes the importation 
of fuch goods, being the property of 
an alien enemy, fubjed of that hof- 
tile country, and therefore autho¬ 
rizes him to infure and enforce his 
contra^ of infiirance in our courts. 
Morgan v, Ofwald, 5J4 

XX. If the defence upon a policy be, 
that the licence requires the date of 
the fhip's clearance from an lioiiiic 
port to be indoried thereon, and 
that it is not truly indorfed, it is 
incumbent on the Defendant to prove 

* what a clearance is, and the dif. 
crcpancy between the real date of 


the elearance, and the date indorfed. 

P»ge 554 

12. If the date be indorfed tas the 

17th, and the real date of the clear¬ 
ance be the aoth, femble^ that it is 
a fubHantial compliance with the 
condition. ib, 

13. ^are^ whether a clearance be any 

( fingle document, or the coIleAion of 

all the papers neceflafy to enablb a 
fhip legally to fail. ih. 

11 . 

1. Upon a policy fiom London to Tri- 
nidad or the SpaiCtfb Main^ with li¬ 
berty to call at all or any of the bPefi 
India iflands or fettlements, and with 
liberty to touch and ftay at any ports 
or places whatfocrer and wherefo- 
ever, the alTured muft take all the 
ports at which he touches, in the 
fame fuccellion in which ^ they occur 
in the courfe of the voyage infiired. 
Gairdner and Another v, Senbovfe, 

16 

2. But if he is loft in Iteering for an 

ifland not in the outward courfe of 
his voyage to Trinidad^ it is a quef. 
tion for the jury to confidcr, whether 
lie had not abandoned the intention 
of going to T/and rcftriiled 
liimfetf to the rcfidue of the voyage 
only. ib, 

. If ports of call are named in a po¬ 
licy in a fucceftive order, the (hip 
muft take them in the fame fuccef- 
(ion in which they are named. ib. 

. [f they arc not named in any order 
in the policy, they muft be taken in 
the order in which they nccur in the 

ufual 
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iifual and mod convenient and prac¬ 
ticable courfe of the voyagCi not ac¬ 
cording to the iliortcfi: geographical 
diftancea. Page i6 

y Where goods are /liipped on an 
invoice, an average lofa upon a policy 
muft be calculated upon the invoice 
price, and not upon the price of the 
market at which the damaged gooda 
are arrived. • Waldron and Another 
^•Coombe* 162 

6. If a neutral vcflcl be infured on a 
voyage on which it is notorioufly 
neceflary to carry fimulatcd papers, 
in order to elude one of the bellige¬ 
rents, whether permiflion to carry 
them muft be expreffed in the policy, 
quare^ Steel v. Lacy, 285 

7« Liberty to touch at a port for any 
purpofc wliatcver, includes liberty 
to touch for the pnrpofe of taking 
on board part of the goods infured, 
Vhktt V. Allnutt, 419 

8. If a Brtt\fh fubjeA has an interefl 
in any part of a cargo on a valued 
policy, he may recover to the extent 
of the policy on a count averring | 
interell in himfclf, if he proves fomc 
iutereft, although alien enemies may 
be intercfled in other parts of the 
vargo. Fetje and Another v, Agmlar, 

506 

Confer, Cohen v. Hannam^ 5th July 
3813, pojl, vol. 5. 

9. A fcntcncc condemning afs enemy’s 
property a cargo which the mailer 
had barratroufly carried Into an ene¬ 
my’s blockaded port, although it 
may be conclufive evidence that the 
cargo was enemy’s property at the 
time of the capture and condemna¬ 
tion, does not difprovc the allegation 


that the cat'go was loft by the cap* 
tain’sJ^arratroufly carrying the cafgo 
to places unknown, whereby the 
goods became liable to be and were 
confifeated. Goldfchmidt v. Whitmore, 

Page 508 

10. A wagering policy and a policy 

on intcrcil, arc contracts dlilin£t in 
their nature and incidents. Coufint 
V. Nantii and Another, 513 

11. It muft appear on the face of the 

policy, of which fpecies the contract 
is. ib, 

12. If the policy be in the common 
form, it is a policy 00 interefl. ib, 

13. If it be a policy on interefl, the 

declaration muft aver in whom the 
interell is veiled. ib^ 

14. A wager policy is a lawful contradt 

except fo far as it is prohibited by 
the ftatutc 19 G, 2. €, 37. 515 

III. 

See Convoy, i, 2, 3. 

1. A ihip licenfed to fail without 

convoy, provided fhe is armed with 
a certain force, muft take that force 
on board before fhe breaks ground, 
Hinckley v. Walton, I 

2. A ihip licenfed to fail without con¬ 

voy with a certain force, and dealing 
out without giving bond to fail with 
convoy, and wiihont having the force 
required, cannot legally go round 
from her port of clearance to a port 
of convoy. ib, 

3. A (hip cannot legally proceed with* 

out convoy from port to port to 
join convoy, tinlefs a bond has been 

i given that (he (iiall not fail without 

convoy, » ib, 

* 4 . A 
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4* A neutral vclTel is not fea^worthy, 
unlcfs Ihe is provided with documents 
. fo prove her ncutraluy. StecT v. LacyM 

Page 285 

5* Although the produAion of tbofe 
documents would, if Ihe had been 
captured by one particular bellige* 
rent, have rendered her liable to con¬ 
demnation under an ordinance of 
that power. 

6. An American bound from London 

to Riga, was taken by the Danett 
and condemned for circumftantial 
reafons, and, amongfl: others, the 
want of a fea-paffport and muder- 
rolls; (he was provided with falfe 
clearances from Bergen, but they 
were not produced. Her fea-paflpoit 
would have proved (he had come 
from London, which, under the Ber~ 
Tin decree, would be a ground of 
condemnation by the French. Held, 
that although it would fubjeft her 
to* this rifk, (he ought not to be 
without thofe documents which 
would prove her neutrality with re- 
fpedl to other belligerents. ih* 

7. A (hip is fea-wdrthy, if (he is fuf- 
iiciently furni(hed for the fervicc in 
which (he is for the prefent time 
engaged* jinnan v. Woodman^ 299 

8. Therefore a (hip much out of repair 
is fea»worthy in harbour, and is pro¬ 
tected under the word at,-* ih^ 

9* And as a full complement of men 
is not neceffary in harbour, (he does 
not ceafe to be fea-worthy for want 
. of a crew, till (he fails on a voyage 
without a crew* if. 


IV. 

See Insurance, III. 7, 8, 9* 

I. If a (hip fea-worthy to lie in port, 
fails without being rendered fea- 
worthy for the voyage^ upon a po¬ 
licy ” at and from,” there can be 
no return of premium* Annan y.Wood- 

man, « Page ,299 

« 

V. 

1. If 2 (hip hove down on a beach 
within the tide-way, to repair, be 
thereby bilged and damaged, it is 
not a lofs occafioned by the perils 
of the fca. Thompfon v. Whitmore. 

227 

2. Liberty to touch at a port for any 

purpofe whatever, includes liberty 
to touch for the purpofe of taking 
on board part of the goods iiifured, 
Violeit v. Allnutt, 419 

A warranty agalnft capture in the 
drip’s port of difeharge, does nut 
include capture in the open Tea oii 
theoutfidc of the port, by a force 
ifTuing from the port of difeharge. 
Meliyb v. Staniforth. 499 

VI. 

1. Although generally an underwriter 
having fubferibed a policy, and there¬ 
by confclTcd the receipt of the pre¬ 
mium, is efloppcd from afterwards 
claiming the premium againft the 
underwriter, yet, where by the fraud 
of the alTured, tke underwriter is 
induced to give credit for the pre¬ 
miums to the broker, and the broker 
to give credit to the aflured, the 

under- 
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underwriter i$ entitled to receive the 
premiums from the alTurcd. Foy^. 
Bell, • Page 493 

2. An underwriter, after executing a 
policy, and giving credit ’ to the 
broker for the premium, may re¬ 
cover the premium againit the un¬ 
derwriter, if it appear that the af- 
fured, to cover a balance due from* 
the broker to himfelf^ procured him 
to efFcft the iofurance, debiting the 
aflured in account with the premiums, 
and lodging the policies in the hands 
of the aiTiiredy to enable him to re¬ 
ceive the lollea. Mavor v» Simeon* 

497 

INTEREST OF MONEY. 

1. Upon a writ of error being non- 
proiTed, if the caufe of adion in the 
court below was not a debt which 
carried intereiT, the couit of error 
will not allow intereft on the fum 
recovered by the judgment, iinlefs it 
isdillindly proved, or admitted, that 
the writ of error was brought for 
delay. Saxdly y. Moor. 51 

i. Although there are ftrong circum- 
llancea, from which it may be in¬ 
ferred that it was brought for de¬ 
lay only. ih. 

Where goods are fold, to be paid for 
by a bill of a certain date, the price 
(hall bear intereft from the day when 
the bill woultf have been due, and 
may be recovered as damages, on a 
fpecial count for the non-delivery or 
non-payment of the bill. Sla^l v. 
LqwcIL *57 


4« But if, in fuch a cafe, upon age* 
ncral^ount for goods fold and deli¬ 
vered, the jury give the price and 
intereft as damages^ the Court will 
not therefore fet afide the verdid. 

Page 157 

IRISH JUDGMENT* 

See Judgment, i, 2. 


J 

JOINT AND SEVERAL COVE¬ 
NANTS, 

See Covenant, 3. 

JOINT-TENANTS, 

See Notice to q^it, 3. 

JOINT TORTS, . 

1. If the Plaintiff in ah aAion com¬ 

menced againft feveral tort-feafors, 
accept of a fum of money from one 
of them, and dapp that a^ion, /emile 
that he cannot fue the others. Du- 
frefne v, Jiutchinjon. 21 7 

2. If feveral military officers falfcly 
imprifun a man, who recovers in tref- 
pafs againft one of them, be cannot 
aftervfarda fue another of them for 
the fame wrong. Per Zawrena J* 
IVorden v. Bailey, Vol. 4. p. 88. 

Contra^ per Willet C. J. ii. 

JUDGMENT. 

1. The afiignee of an /rj /2 judgment 
by cognovit may fue in this couittry 
Qq 3 m 
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in hif own name. G*CaIlagban y. 
Marchionefs Thomond, 82 

2.*The Iryb flatutcs 9 G. %* an^ 
25 G. 2.,. which permit conufces of 
judgments to aflign them, and the 
aHignees to fue in their own nameSi 
are confined to judgments upon 
cognovits. tb^ 

5. AiTumpfit lies on an /r^ judgment' 
Cnee the Unionm Vaughan v. Plan- 
k€it» 85. ff* 


L 

LANDLORD AND TENANT, 

See Agreement, 2, 3, 4, 5, 8. Co- 
' vBNAK^Tji.4,5,6.8- Distress, I. 
Execution, 2. Forfeiture, i, 
2, 3. Mortgage, 1- Leaser i, 

4 » 5 * 

If a ^landlord direA a tenant, who is 
overfeer of the poor, to pay on the 
hndlord’a account rates irregularly 
afTclTed on him, and promifes that 
the levies (hall eat out the rents, 
the tenant may fet them off, or prove 
them as payment, in an aAion for ufe 
and occupation. Roper v. Bumford* 

76 

LEASE, 

See Evioemcb, III. r, 2. 

]. Whether an inffrument (hall be a 
leafe, or only an agreement for a 
leafe, depends on the intention of 
the parties, as it is to be colleded 
from the inllrument. Morgan^ on 
tie Dvt&fe of Dovfding^ y. SiffelL 

65 I 


2. Strong circumftancet of inconve^ 
nicnce apparent on the inllrumcat, 
if it (hould be conilmcd as a leafe^ 
indicate the intention of the parties 
that it (hould be an agreement only. 

Page 65 

3. Such as a ftfpulation that out of 

the rent mentioned, a proportionate 
abatement (hould be made in refpedl 
of certain exceptedi premifes ; for 
until that was apportioned, the lef- 
for could not diftraln. ^ ib. 

4* And a (lipulation that the tenant 
(hould hold at and under all ufual 
covenants as between landlord and 
tenant where the premifes are (itu- 
ate ; for it may be difputable what 
arc ufual covenants. ib, 

5. The Defendant agreed by parol to 
rent a houfe, as tenant from year to 
year, for the rcfidue of a term, which 
was three years and three quarters : 
he held for three years and one 
quarter, and quitted. Ruled, that 
though perhaps he might have quit¬ 
ted without notice at the end of 

j three years, yet the remaining longer 
implied a contraA to pay rent (or 
the rcfidue of the term. Sauvage v. 
Dupuis. 410 

6. An agreement to grant a leafe con¬ 
tains no implied engagement for ge¬ 
neral warranty, nor for delivery of 
an ab(lra£k of the IcflTor’s title. 

f 

Gwillim V. Stone. 43 3 

•4H 

LICENCE TO TRADE. 

1. An order of council permitting the 
configiiee of goods coming from an 
enemy’s country without a licence, 
to land them here, on condition of 

inimo* 
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immediately re-exporting them, does 
not fo legalise the voyage, as to 
enable the mailer of the Hiip to re¬ 
cover his freight. Mujkr v. Getnon 

Page 39^. 

2* Under a licence to Britt/h broker^ 
reiidenc here, that a fhip bearing an) 
flag may import fioni au enemy\< 
country, to whomfoever the property 
‘may appear to belong, three Uilttfl/ 
fubjeds not nanned in the licence, 
one cf whom refides In a hoHile 
country, may import from another 
holtilc country to this, Fnylt and 
Another v. Bourdillon* 546 

3. And the agent who cfFefted iht 

policy, may recover in trull foi three 
Britl/Ii partners, one of whom, at 
the time of the aflion, refides in an 
alien enemy’s country. ib» 

4. A licence to H. 5 ., a Britijh mer¬ 

chant, that a fhip may go to an hof- 
tile port, and bring home a eargo of 
goods, authunzes the importation of 
fuch goods, being the property of an 
alien enemy, fubjcfl of that hoHile 
country, and therefore authorizes 
him to infureand enforce hlscontrafl 
of infurance in our courts* Morgan 
V* Ofwald, 354 

limitation of actions. 

1 owe you not a farthing, for it is 
more than fix years fince,” is not to 
be left to the jury as evidence of an 
admiilion, to take a debt out of the 
ilatute of lifflitations. Cohman v. 
Mmjb * 380 


j u 

MARRIAGE, 

S'erDsED, 1* 

MEADOW LAND, 

I 

Beo Cov s N A N T, 4 , 5. 6. 

I 

MISNOMER, 

Pleader, V. 3. VARiANCe, i. 

MISPRISION, 

*SVf Officer. 

MISTAKE, 

Btt Deed, i. 

MONEY PAID, 

Set Broker, 1. 

MONEY HAD AND JIE- 
CEIVED, 

^eeAuMUiTY, 1. Illsoal Consk- 

DIRATION, 4* 

MORTGAGE. 

The mortgagee of a leafe has the fame 
title to relief againft an tjeAment for 
non-payment of rent, and upon the 
fame terms, as the lelFee againft 
whom the recovery is had. Dot tx 
dem» WhitJuU v. Roe* 402 


N 


If a veflel Is damaged by another run¬ 
ning foul of it, and the Jury find 4 
Q^q 4 verdiift 
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rerdid for the Plaintiff, the Court 2 
Drill not fend the cafe to a nei^trial, 
be&ufe there may be fome ^ound 
to believe that the Plaintiff was ne¬ 
gligent in navigating his vcffel, as 
well as the Defendant. CoUinfon v. 
Larkins* Page i 

3 

NOTICE, SERVICE OF. 

Where a (latute requiring any notice 
to be ferved refers to the time of 
pleading, or other legal proceed¬ 
ing in a fuit, fervice on the party*8 
attorney is good fervice. Ho^mard 
V. Ramjbottom* 

NOTICE OF ACTION. 

Notice of aflion againff a cuftom* 
houfe officer for breaking the Plain- * 
tiff's dwelling-houfe in C. Street^ in 
the parith of G., is not a fufiicient 
notice of the Plaintiff’s place of 
abodes within the flatutes 23 G. 3. 
e. 70, / 3c. and 24 G. 3. fe/. 2. 
^• 47 * /• 35 * Williams v. Burgefs. 

127 

NOTICE OF DISPUTING a 

BANKRUPTCY, HOW TO BE 
SERVED, 

Su PaACTlCE, IV. 10 * 

NOTICE TO QUIT. 

1. A notice defiring the Defendant to 

** quit the premifes which you hold 

under me, your term therein having 

long fince expired,” does not recog^ ^ 

nizc a fubfifting tenancy from year 

to year fubfequent to the term, but 
is a mere demand of pofle0ioa. Dog 

4^ GQdfell V. IngRs* 54 


. If the baigainee of tithes for one 
year underlet them to the feveral 
occupiers of the land, no notice to 
determine the underletting needs to 
be given by the bargainee of the 
fame tithes for the following year. 
Cm V. Brain. P^g^ 9 S 

> If four joint-tenants jointly demife 
1 from year to year, fuch of them as 
give notice to quit may,recover ihc'ir 
fcveral moieties in eje£Iment on their 
fcveral demifes. Dor, ex dem, Whay-. 
man and Others, V. Chaplin. 120 


o 

OFFICER. 

• Watchmen and beadles have autho¬ 
rity at common law to anell and 
detain in prifon for examination, 
perfons walking in the ftreets at 
night, whom there is reafonable 
ground to fufpeft of felony, although 
there is no proof of a felony having 
been committed. Lawrence v. Hedger, 

14 

. It is a high mifprifion in the officers 
of the inrolment office to alter the 
inrolment of a memorial of an annui¬ 
ty deed by making it to correfpond 
with the memorial, at the inffance of 
the grantee, without the fanftion of 
the Court of Chancery for the 
amendment. 540 

OUTLAWRY. 

, The Court of Common Picas will 
reverfe an outlawry upon motion, qn 
error in faA fworn to. Beauchamp 
V. 7 omkm 0nd Another. 1 14 

^ Z. Sembk 
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Smile that baAkruptcy and certifi¬ 
cate IS no ground of difcharge of a 
prilbner in cuitody on an ntlagatum 
eapiat. Page 114 

OVER.RENT, 

fr^CoVENAMTj 4,5, 6. 


p 

PARISH, 

JwVarianckj 

PERPETUAL CURACY. 

The right to appoint a perpetual cu¬ 
rate IS parcel of the reftory, and can¬ 
not pafs in a recovery by the deno¬ 
mination of a curacy, ab di(lin£t from 
the rcdlory. Hurne^ Demandant; 
Lodgef Tenant; Frejlan^ Vouchee, 462 

PLEADING. 

1. Of the form of aSton^ andjoin* 
di-r of aSionj* 

IL Of the parties thereto, 

III. When particular matters may he 

pleaded, 

IV. Of certainty in pleading* 

V. Of the manner of pleading in ge¬ 

neral* 

VI. Of title, 

VII. Offurplufage, 

VIIL What cured hyverdia. 

IV. 

An averment of an undertaking to carry 
goods to R, to be delivered to C,B • 
to be paid for on delivery, fhews 
iffitb fofEcient certainty that the 
price of the goods was to be paid by 


m 

€* the confignee, to the carrier. 
Ja^s y* Ntlfon* 

V. 

Insurance, II. S* 

1. To a plea of difcharge under an ia« 

folvent debtors* aA, the Plaintiff rc« 
plied by denying the truth of all the 
fadls colle^ively, which were fworn 
to by the Defendant in the oath 
which he took, as required by the 
flatute, in order to obtain his dif- 
charge, without fitigling out any in 
particular: held that although this 
mode of pleading might be bad on a 
fpecial demurrer, it did not tender 
an immaterial ilTue. Winflandley v. 
Head* 237 

2. Plea jiiftifying a libel which ftated 

the grounds on which the Plaintiff 
was difmiiTed the Ei^ India Cora« 
pany*s fcrvice, on the ground that 
the Company ordered the Dcftndant, 
as governor in council, to difmifs the ^ 
Plaintiff for the reafons affigned : the 
plea does not ihew a fufficient juftifi- 
cation for publifliing the caufes of 
dirminbl. 0//oer, Efq* v. Lord Wm 
C. Beatincl* 45« 

3. If a perfon enter into a bond by a 
wrong chriftian name, and be fued 
on fuch bond, he fiiould be fued by 
fuch name. A declaration againft 
him by his right name. Hating that 
he, by the wrong name, executed 
the bond, is bad. Gould and Others^ 
Adminiftraiors of Rokinfonf v. Barnes^ 

• 504 

4. A declaration upon a policy effeded 
upon an intereff in the thing infured, 
nauit aver in whom the intereft ia 

Tcftcd, 
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vefted, whether it be on a foreign or 
Brkyb /hip* Coufins v. Nania* 
^ Page 513 

5* No averment of intereR it ncceflary 
on a wagering policy* 

POOR RATES* 

Sh Landlord and Tenant* 1. 

•y I 

POWER. 

Tbt tefhitor devifcd certain lands, parr 
mortgaged in fee, and part unincum¬ 
bered, to truflees and their heirs, to 
pay debts in aid of the perfonal 
eilate, and devifed the furplus* and 
all his other lands, &c. to his Hril 
and other fons fucceflively for life, 
with fucccfiivc remainders to truftccs 
and their heirs, to preferve fnbfc- 
quent eftates during the lives of the 
feveral tenants for life, with fcveral 
remainders fucceflively to the-firft 
and other fons of the bodies of the 
teflator’s fcveral font, in tail male, 
with like remainders to his daughter 
for life, to truftees, &c. and to her 
firft and other fons fucceflively in tail 
male; with a provifo that each of 
the tcilator’fi fons, as he came into 
pofleflion* might from time to time 
grant or appoint all or any of the 
lands whereof he (hould be fo feifed 
and poflefled* to trufleesf on trufl by 
the rents and profits to pay a jointure 
to any wife, &c. for the term of each 
fucb •tufe's natural life only. There 
were alfo powers by deeds to charge 
the lands with younger children's 
portions* and to leafe forai years. 
While the mortgages remained out- 
ftanding* and the trufts for payment 
of debts unpeeformed* the eldcfl;^^* 
by deed* reciting the will and perMf* 


conveyed lands to truflm and their 
heirt% on truft by the rents and profits 
to raife and pay a jomturc*to his 
wife, during her natural life only; and 
charged the lauds with portions for 
younger children, if any; which 
deed alfo contained a covenant for 
quiet enjoyment againft the feller 
* and teftator, during the wife^s life: 
this Court held* that «by fuch deed 
the truilcea of the jointure took no 
legal cilatc. IVykBam v. Wykham 
and Othei s. Page 316 

PRACTICE. 

• I. Relative to procefs, 

II. Arrejlf detainer^ bailf and ap^ 
pearance. 

III, Pleadings^ and bill of parluu- 

IV, Trial ^ enquiry j and evidence, 

V, Judgment and reference to the 
prothonotary. 

VI* Execution, 

VI I. Staying and fciting aftde pro¬ 
ceedings, 

VIII. Cofls. 

IX. Waver of irregularity, 

X. Writ of error, 

XI. Of motions, 

1 * 

AndfeeVd, 10. Atfidavit, r. Out¬ 
lawry. 

r. The Court fet afidc a dijlringas 
executed upon the goods of the wife 
of a furgeon in the navy* ferving on 
a foreign llation, the debt not being 
contracted in the wifc*s trade. WiU 
fan V. Spijfburyt 145 

2. Delivery 
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s. Delivery of procefs, fealed up ia a 
letter^ in the abrence of the perfon 
ta whom it it addrefled, ii no fervice 
but from the time when the letter it» 
opened, Arroniujmlth v. Ingle, P-234 
3. A writ may be ferved on the day on 
which it it returnable^ and notice of 
declaration may be given at the fame 
time. Haynet v- Jones* 404 

II. 

I. If a Plaintiff knowingly arreht a 
married woman^ the Court will make 
him pay the cofft of the motion for 
her difeharge. IVslfon v. Seme, 307 
I* The Defendant in putting m bail, 
mifinflrufted the dlazer as to the 
ehrtjitan name of one of the two 
Plaintiffs: the Plaintiff’s attorney 
thereupon fwore that there was no 
bail in that adton, and moved that 
the Defendant’s attorney might pay 
debt and cofts for fupcrfcding the 
Defendant* The Coutt difeharged 
the rule with coRs to be paid by the 
attorney fo fwcariiig. Clarle and 
Another v, Gorman. 492 

HI. 

. If the Defendant plead a fubtle plea 
to enfnare the Plaintiff, the Court 
will permit the Plaintiff to fign 
judgment, unlefs the Defendant will 
amend. IVhite and Others v. Howard 

339 

, In an aAion on a deed made beyond 
feas, the Defendant relying in fome 
of his pleas on matters of defence 
which ncceffarily imported the exe¬ 
cution of the deed, the Court would 


^95 

not permit him to plead non e/tfesSsm. 
Laughton V. liiuhle. Page 285 
j.’lf a Defendant files two )>lea8 at 
feveral times on the fame day, in 
order to miflead the Plaintiff by the 
fecond plea, the Plaintiff may fign " 
judgment. Samuels v. Dunne 386 
4. Although a Defendant condu^ Ins 
caufe in perfon, if he files a fpecial 
plea, it is a nullity^unlefs it be figned 
by a ferjeant or counfel. ib» 

IV* 

1. When there has been but a ihort 
time for invcRigating a queftton of 
real property, of a doubtful and ob* 
feure nature, and of great value, al« 
though conflicting evidence has been 
left to the jury, and the Court does 
not think tlieir verdiCt wrong, yet if 
the inheritance is to be bound for 
ever by the verdift, the Court will 
grant a new trial on payment of coils. 
Swtnnertsn v. Marquis of S afford, 91 

2. If upon the Judge directing the jury 

to give nominal damages, the Plain* 
tiff elects to be nonfuited, he will not 
be permitted to have a new trial 
upon the ground of a mifdircAion of 
the Judge in that point. Butler v. 
Dorant. 229 

3. A retainer in a caufe, without a 

brief, does not authorize counfel to 
withdraw a record at ntfi priut, 
Ahitiol V. Beneditto, 225 

4. Where the clrcumftanccs of a cafe 
had been fully put into the poffeflion 
of a jury, who had twice found a 
verdift the fame way, although there 
was conflifling evidence, and al¬ 
though the Judge who laft tried the 

taufe 
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caufe thooght the evidence againft 
the verdict preponderated, the i^urt 
refuled to grant a fecond new trial. 
Swinnerlon v. Marquis of Stafford. 

Page 233 

5, A motion to put off a trial in Lon¬ 

don or Middkfex^ on account of the 
abfence of a witnefs. cannot be made 
when there ia not time to (hew caufe 
within the term, if the party apply¬ 
ing had it in his power to come ear¬ 
lier. jfnonyrnousm 315 

6. If the fame fpecial jurymen are 
llruck to try feveral caufes on the 
fame queftion, and the Court being 
diiTatisfied with the vcrdi^l in the 
iirfti dirc6t it to abide the event of 
another caufe, they will alfo, on mo* 
tioDt difeharge the fame fpecial jury¬ 
men from trying the fecond caufe. 
Mayor^ lllc. of Doncafler v. Coe, 404 

7* A witnefa may object to anfwer a 
queftion, which he thinks will tend 
* to his Crimination, though the anfwer 
would not lead to an immediate con- 

elution of guilt* Cates v.Hardacre. 424 
S» If a caufe, which ia meant to be 
dcfendedi is called on> and tried as 
an undefended caufe, in confequence 
of the Defendant’s attorney neglcA- 
ing to deliver his briefs, the Court 
will grant a new trial, compelling 
the Defendant’s attorney to pay the 
cods as between attorney and client, 
out of his own pocket.' Do Roufigny 
V. Peah* 484 

10. The notice of intention to difpute 
a bankruptcy, required by ft. 49 G.3. 
€• i2i. /. JO. may be ferved on the 
affignec by delivery to bis attorney. 
Howard t. Ram/iottem, of 

Qmgt* 536 


IX. But fervicc, by leaving the notice 
with a maid fervant at the dwelling- 
houfe of the aifignee, is not fufficient 
fervice. Page 526 

12. If a junior coiinfel at ntfi print 
takes a well-founded objedlion for 
the Defendant, which his leader 
gives up, the Court will not enter¬ 
tain it, in difeuffing a rule for a new 
trial or nonfuit on another ground. 
Winter v. Mair» C21 

V. 

Andfee Practicb, III. 3. 

Upon a cafe direfled out of Chancery, 
the Court will not folve any queilions 
that are not exprcfsly put in the cafe. 
Morgan v. Horfemjn* 241 

VII. 

Andfee Warrant of Attorney, 

3» 4* 

1. Any petfon other than the Defend¬ 

ant making an affidavit of merits to 
fet afide an interlocutory judgment, 
mull cither fwcar that he is the De¬ 
fendant’s attorney’s managing clerk, 
or the Defendant’s attorney. Nee- 
fom v. Whylocl. 403 

2. The Court will not, at the inftance 
of the Defendant in an ejectment, 
interfere againft a Plaintiff who lays 
a demife by the aftignees of a bank¬ 
rupt without their perrhilfion, they 
having given up the property to the 
bankrupt, and the Plaintiff claiming 
under him. .Doe^ on the Demife of 
Vine andOth^rSf v. Figgins and Shper. 

440 

, The Court will not fet afide a judg¬ 
ment and execution in geAmcnt, in 

order 
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order to let In a perfon to defend^ 
though he make an affidavit fetting 
focth a clear title, and offer to pay 
colls. J)o£f ex dem* Ledger^ v. Roe, 

vriL 

. The cofts of a witnefs coming from 
beyond fcas, for feme years pall were 
allowed only from his coming witjiin 
the jurif^iftion of this court. Huge- 
dorn V. jiUnult. 375 

. But the ^adlice is now altered. 

Cotton V. WUti vol 4. p. 55, 

. The only mode of recovering the 
cods of a nonfuit upon the merits in 
cjcdlment, is to ferve the leflbr of 
the Plaintiff with a copy of the con- 
fent rule, and allocatur of cufls, and 
to attach him if he dues not obey. 
DoCf ex dem* Prior and Wife% v. 
Salter. 485 

Vide DoCf ex dem, Pearhesj IVidov^^ 
V. Dawfoxy pofi. Hi!.Term 1812, 
vol. 4. 

X. 

jindfee , l. 

. If a writ of error is fued out before 
final Judgment, but the allowance 
not ferved until after the wilt of 
error is fpent, the Plaintiff may after¬ 
wards regularly fign final judgment. 
Stevens v. Ingram. 384 

. Upon a writ of error being non- 
proffed, if the caufe of a6lion In the 
court below was not a debt which 
carried intereft, the court of error 
will not allow interell on the fum 
recovered by the judgment, unlefs it 
is di(lin£lly proved, or admitted, 
that the writ of error was brought 
for delay. Saxelby v. Moor. 5^ 

. Although there are flrong circum- 
ftanccs from which it may be inferred 



that it was brought for delay only. 

; P«g'5* 

PRESCRIPTION. 
feeErlDB^CE, II. 3,4,5. 

presumption, 

5«Evidekce, II. 3»4,5* 

PRIVILEGE, 

AVe Attoeney, x. 

^ A. 

0 . 

QUANTUM VALEBANT, 

See Agreement, 1. 

QUIET ENJOYMENT, 

See Covenant, i. 


R 

* I 

RANSOM. 

X. The Plaintiff and Defendant being 
taken prifoneis in Portugal^ jointly 
folicited and obtained the liberation 
of thcnifclves and the ranfum of the 
Defendant’s Ihip, contrary to 45G-3. 
c, 72.; to cffe6l which the Plaintiff 
lent money to the Defendant, who 
afterwards gave him a bill for the 
amount: held that the Plaintiff could 
not recover on the bill. WeU v. 
Brooke. 6 

2. It is competent to arbitrators to xn« 
quire whether a ranfom for which 
the Plaintiff feeks to be repaid, were 
juflified by an extreme ncccfSty, 
within the llatute 45 G. 3. el 72. 
/. i6. Miller v. Robe. 40X 

RE- 
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RECEIVER— the Ceurt of 

Chaneerjf 

See COTBNANT, 3. 

RECOVERY, 

SeeDeevt i. ^ | 

1. A recovery may be amended by 

llriking out the voucher of a vouchee, 
vvhofc acknowledgment was taken 
without a ifedimus, RawlingSt De- 
nmndant; Price, ^Tenant; John Tom [ 
And Mary his Wifc^ and WVdlam Tom 
and Mary his Wife, JirJl VQuchees; 
John Tontt the Tounger, ftcond 
Vouchee* P^gc 59 

2. Recovery amended by infcrllng a 
melTuage recently built upon part of 

the prcmifes. - Demandant j 

ShaWf Tenant; Hawkins^ Vouchee*\ 

74 

3. If a warrant of attorney forfuffcring 
a recovery be acknowledged in a 
part of the Eajl Indhsy far di'flant 

* from t^c refidtnee of any notary 
public or Briti/h magiftrnte, an affi- i 
davit of the acknowledgment, made 
before a Brhtfh conful or agent 
there, will fuffice. DomviUe^ De¬ 
mandant ; KinderJey, Tenant; Colicry 
Vouchee* 27^ 

4. The warrant of attorney to fuffer a 
recovery of lands in a county pala¬ 
tine, cannot he taken before an at¬ 
torney who is an attorney only of the 
court palatinate of great feflions. 
granscy Demandant; Owen^ Tenant; 
Blugrave and Others, Vmchees* 302 

Recovery amended by fubAituting 
a certain part of a pariflt which lay 
within a liberty, for the other part 
of'the pariAi, which lay within a 
borough. Payne% Demandant; Na-\ 


, tbaniel. Tenant; Hodgesy Vouchee* 

Page 396 

6. A recovery 98 years old, amended 

by infen iiig ,a manor and tithes 
without affidavit of intention that 
they Aiould pafa, the intention beipg 
manifeft from the deeds, and the 
pofleflion having gone accordingly. 
Tennyfon, Demandant; Goultony Te**- 
Slant; Rajbyy Vouchee. * 408 

Though there was po other evi¬ 
dence of the exiAence of a manor, 
than the mention of it ifi an old 
deed, and the appointment of a 
gamekeeper. ii. 

7. The Court refufed to amend a re¬ 

covery by changing the county, the 
prcmifes lying in a parifli which ran 
into two counties, and lying wholly 
in the county omitted, and no part 
in the county mentioned, jfnony^ 
mous. 41S 

And fee GUI, Plaintiff; Tates, De¬ 
forciant, Mich*Ttrm j8i2. 

Contra, Rajhleigh, Demandant; l,ee. 
Tenant; Smith, Vouchee. Rafter 
Term \%\^.poft* vol.5. 

8. The Court permitted a recovery to 

be amended by inferting an advow- 
fon which had pafTcd by the general 
word hereditaments, but refufed to 
infert a curacy, becaufc the right of 
nominating a perpetual curate was 
incident to, and parcel of the re£lory. 
Horne, Demandant ; Lodge, Tenant; 
Prejloa, Vouchtc* 462 

RE-ENTRY, 

See Forfeiture, 4. 

REFERENCE, ORDER OF. 

1. If upon a reference, cither party is 
precluded by the terms of the rule 
3 from 
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from going into evidence of that 
which he ia defiroua to try, his re¬ 
medy is to move to fct afide the rule 
of reference ; but he cannot impeach 
the award. Doc cx dm. Lord Car* 
lyiCf V. Bailiff and Burgejffct of Mor^ 

pith. Pages?® 

2. After an order of reference has been. 
made with the confent of coui«-i 
fel and attorney, the Court will not' 
fet it aiide on an affidavit by a party, 
cxprefsly denying his attorney's au¬ 
thority to refer, though the applica¬ 
tion be made befote any (lep taken i 
by the arbitrator, excepting the ap¬ 
pointment of a meeting. FUmer v, 
DelbcTm 486 

REGULA GENERALTS. 

Bail in loooA beyond the debt fworn 
to, is rufficient. Mich.T. 51 G. 341 

Bail to judify only at the fitting of the 
Court, Term 51 G. 3. 569 

RENT, 

Distress. Mortgage, i. Ex¬ 
ecution, a. 

RETAINER. 

A retainer in a caufe, without a brief, 
does not authorise counfel to with¬ 
draw a record-at ni/I prius, Ahiihol 
T. Benedetto, 225 

REVOCATION, 

Dsid, i* 


SATISFACTION. 

If the Plaintiff in an adioB commenced 
againft fevcral tort-feafors, accept of 


a fura of money from one of tbm 
and drop that adion, fmhU he 
cannot fue the others. Dtffr^ v. 
Hukbinfon, ^ *7 

SET-QfF, 

Set Landlord and Tenant, i. 

1. Altliough generally an underwriter, 

having fubferibed a policy, and 
thereby confeffed the receipt of the 
premium, is etloppcd from after¬ 
wards claiming the premium againft 
the underwriter 5 yet,* where by the 
fraud of the affured, the underwriter 
is induced to give credit for the 
premiums to the broker, and the 
broker to give credit to the affured, 
the underwriter Is entitled to receive 
the premium from the affured. Foy 
V. Bell 493 

2. Action for freight, and crofs a^lioa 

for unliquidated damages againft a 
foreign feaman. The Court fcfufcd 
to permit the freight to be paid into 
court, as a fund liable to payment of 
the damages when afeertained. Sher¬ 
borne V. Siffihu 52^ 

SHIPPS REGISTER. 

l. If a Ihip, rcgiftcred at one port, is 
transferred, while at fea, to a pur- 
chafer refiding at another port io 
this kingdom, the proper mode of 
perfetHing the transfer within the re- 
quilUiona of the fliip regifter afts, is, 
by a regiftration de tavo in her new 
port. Hubbard v. Johnfiont, AJfgnee 
of bVardf a Baolrupu tyy 

2* And it is not neceffary for a fhip to 
return to her former port, in order 
to have a memorandum of the tranf* 
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Her iadorfcd on her certificate of re< 
gillration* Page 17, 

3 * Nor 18 it neceiTary for the purcKafer 


to fend a copy of the bill of falc to 
her former port. 

4. Nor to indorfe a memorandum of 

the transfer on her certificate, of rc- 
giftry within ten days after the fhip 
returns to England. By Jive Judges 
agatnfi iwo. it. 

5, The property of a fhip vefts in the 

purchafer inftantly upon the execu¬ 
tion of the bill of fale, not from the 
time of compliance with the reglilei 
a6t8| defeafible, nevcrthelefs, upon 
failure to comply with thefe a£ld. 
Per WaodB. > tb. 


6. The llatute 34 G. 3. r. 68. / 16. 
applies to the fale of the entirety of 
a fhip in the fame porti as well as to 
the falc of a (hare or fharea therein. 

\h. 

7. The Ihip-regifter ails, fo far as they 
apply to defeat titles^ and create 
forfeitures^are to be conftrued flridly, 
as penab nut liberally, as remedial 
laws. Per Wood B. and Heath J. 220 


^ leafe, but fubfequently recovered the 
premifes in ejedment. Held, that 
no adioD for Hander of title lay againft 
him. Page 246 

3. If the lefTee covenant that if the 
rent be unpaid 28 days» the leflbr 
may re-enter, whether a demand of 
rent be firft neceflary, yuere. ih. 

4. ( In an aAion flander of titles the 

Defendant may give evidence on the 
general ifiue» that he fpokc the 
words claiming title in himfclf. ib. 

SOUTH SEA COMPANY. 

The ftatutc 42 G. 3. c. 77. has repealed 
the neceffity of a licence from the 
South Sea Company Eafl India 
Company, for ihips paffing through 
the Streights of Magellan^ or round 
Cape Horn^ and trading in the Pa^ 
eific Ocean from Cape Horn to 180 
degrees Wefi longitude from Lqndone^ 
Jacob V. Janfen, 534 

Whether they combine fifhing with 
their trading or not. ib* 

SPECIAL VERDICT. 


SLANDER OF TITLE. 

1. In an adion for flander of title, it 

is neceflary for the Plaintiff to prove 
malice in the Defendant. Smith v. 
Spooner. 246 

2. A Icafe, in which was a provifo for 
re-entry if the rent were in arrear 28 
days, being expofed to fale by the 
aflignee, and rent being then in ar¬ 
rear, the leflbr announced at the fal^ 
that the vendors could not make a 
title, in eonfequence of which bid¬ 
ders who came to buy went away. 
He afterwards offered tool, for the 


It is the province of a fpcctal v^rdidl to 
find fads, not evidence. Hubbard v. 
John^one^ jljpgnee of Ward, a Lani^ 
rupt. 209 

SPIRITUOUS LIQUORS, 

See Illegal Consibexation, 2, 3. 

STATUTE OF FRAUDS, 

As AOafiEUBNT, 6, 7. 

t 

STATUTE OF LIMITATIONS, 
$€$ Limitatiom or Actions, i. 


STA 
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Jac, i . 

2. vulgot* Cm 15. /. 2. (AA of bank« 

ruptcy by deed.) Page 242 

3, r. 8. (Bail in error.) 383 

Wm. 3. 

4 A 5* 18. (Outlawries.) 14I* 

7 5 c 8. r. 22.* (Ship's regiftcr.) 181 
9&10. r. 25. (Scamps.) ri6 

Anne. 

8. tf. 14. (Rent under execution.) 

400 

9. c. 31 . {Souii Sea Company.) 53S 

Geo. 2. 

5. c 18. yi2. (Attorney.) 167 

5. 30. (Bankrupt.) 47. 478 

9. r. 5. /rijh HzU (Judgment.) 82 
II. I 9 -/-I 5 , (Rent due to exe¬ 

cutors of tenant for life.) 33 J 
19, c. 37. (Policies of infurance.) 515 
24. r, 40./. J2. (Spirituous liquors.) 

226 

24. c. 44- /• I- (Borough magiftratcs.) 

267 

35. c. 14. /rj/^ flat. (Judgment.) 83 

Geo. 3. 

37. e. 26./. 5. (Annuity) 541 
23. r. 70./-50. (Notice of adlion.) 

JeJf.%* e.47. (Notice of a£lion.) 

26. Cm 6 o.f.^m (Ship* regifter.) 183 

34. r.68./, *6. (Ship’sregifter,) 177 

35. f. 92. {Southern whale fifliery.) 

5.?5 

38. €• 57. {Southern whale flfhery.) 

ih. 

42. e. 77, (Repeal of Seamo^ 
nopoly.) 534 


Cox 

43. r.po. (iSlnvij^ris whale fifhery,) 

Page53* 

43. cTj2m f. 16. (Ranfom.) *461 

47. fejf. 1. r. 33. {South American do^ 

minions.) 338 

47. ff. 5 7. / 5. (Convoy.) X32 

48. r, 149,/ 8. (Stamps.) ix6 

49* c. 121. (Bankrupt.) 47. 85 
- —— /. 10. 526 

SUGGESTION, 
Warrant of Attorney, t. 


T 

I 

TENANT FOR LIFE. 

Whcihcr the executors of a deceafed 
jointrefs can recover a frmElional part 
of a rent charge charged on eftates 
conveyed to truflees and their heirs, 
fur outer vie, in trull to laiSe and 
pay ilie jointure, ^are, Wyhham 
V. IVykham and Otheri. 316 

TENANT FROM YEAR TO 
YEAR, 

See Lease, 3. 

TENDER. 

A tender admits the contradl and 
fafts Rated in the declaration; there¬ 
fore, where a count averred, that in 
conflderatjon that Plaintiff would 
let to the Defendant certain tithes, 
the Defendant agreed to pay 41/., 
and that the Plaintiff did let the 
faid tithes, and did permit the De¬ 
fendant to take them, a tender on 
all the counts, generally, precluded 
R r the 
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the Defendant from {hewing a legal I 
interruption to bia taking thenii if 
anyVuch interruption had fublMcd. 
Co 9 c V. Brain. Page 95 

TILLAGE, 

Sre Covenant, 4, 5, 6 . 

TRESPASS AND FALSE IM¬ 
PRISONMENT, 

See Bail, I. 


TROVER, 

f'rr Action on the Case, 2. 


V 

VARIANCE. 

» In ^ a penal aflton, if a parlfh is 
> filled by its popular and well-known 
name, it is well enough, though that 
is not the name of confeciation. 
Wiirtame Burgefs, \'Z*j 

. In cafe, an averment that the Plain¬ 
tiff's clofc at the time of the injury 
was, and Hill was, in the occupation 
of V. and H, V., is fufficiently 
proved, if at the time of the injury 
it was in their occupation, though 
the tenant be fincc changed before 
aftion brought. Vowles v. Miller, 

ny 


VENUE. 

, If the Plaintiff retains the venue 
upon the ufual undertaking to give 
material evidence within the county, 
yet if the plea and iffue joined be 

^ 3 


fuch as to render that evidence irre¬ 
levant, the performance of the un¬ 
dertaking is difpenfed with. Souljbyt 
AJfignee of HalMay a Bankrupt^ v. 
Lee* Page 86 

2. Thus, if the local evidence be the 
trading of a bankrupt, or a petition¬ 
ing creditor's debt within a county, 

t yet if the Defendant do not give 
notice of his intention 10 difputc tlie 
commiflion under 49 G. 3. c. 121. 
/14., fo that the mere produff ion of 
the commiflion and proceedings un¬ 
der it proves the trading and peti¬ 
tioning creditor's debt, femhle that 
the undertaking needs not to be fur¬ 
ther complied with ih. 

3. The Plaintiff falfifying the Defend¬ 

ant's aflidavit to change the venue, 
the venue was retained, though the 
Plaintiff could not undertake to give 
material evidence in London^ whdH^ 
he had laid it, either venue being 
inconvenient to one or other of the 
parties. Dkk v. NorrfJj, 464 


w 

WAGERS, 

See Illegal Consid^kation, 4. In- 
SVRAN.CE, I. 14. 


WARRANTY OF TITLE, 

See Agreement, 8. 

WARRANT OF ATTORNEY, 
And fee Recovery, 3. 4. 

1. No fuggellion is necelTary under 
8 & 9 3. c.l r., upon a warrant 

of 
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of attorney conditioned for payment s 
by Inftalmenta. Covs v« RoSard, 

• Page 74 

2. It IB not fuiEcIent that the defeaz¬ 
ance' of a warrant of attorney fhews 
the amount of the fum fecurcd by 
the judgment* it mull alfo notice all 
collateral fecurlties by which it is 

^fecured* Mordls.Dubqft and An¬ 
other, • 235 

3. The rule of Court Mich» 42 G. 3. 

does not require the confideration of 
a judgment to be indorfed on the 
warrant of attorney. Barber v, Ber¬ 
ber and Another, 465 

4. If a warrant of attorney be given 
to confefs judgment abfolutoly for a 
certain fura* although it be under- 
Aood between the parties that it is 
given only to indemnify the PlaintiiT 
againil his furetyfhip for a frnaller 
ium, that is not fuch a defeazance 
as needs to be indorfed on the war¬ 


rant of attorney* and tbe.Plaitlttff 
needs not to defer exeeutioi^ .ttli the 
cdhtingeoey happeos. 

WATCHMEN AND BEADLES, 

See Opfickr, f* • 

WAVER, 

Set FoRF&iTU&a, i, z, 3* 

WAY, 

Ste Casement. 

f 

WAY OF NECESSITY, 

See Easement, 4. 

WITNESS. 

A witnefs may objcdl to anfwer a quef* 
tion which he thinks will tend to his 
crimination, though the anfwerwould 
not lead to an immediate conclufioii 
of guilt. Cates r. f/ardacrc. 424 
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Piintcd by A. Strahan, Law-Printer to Hi&Msjerty, 
rdnters-Scrceri London. 







